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INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Disposition: Motions to strike granted.

Case Summary

Procedural Posture

Plaintiff parents filed suit against defendants, pastry

manufacturer, physicians, and hospital, claiming

negligence, product liability, negligent infliction of

emotional distress, and bystander distress in the death

of their daughter from an allergic reaction to mislabeled

food. Defendants filed a motion to strike.

Overview

The parents' daughter suffered a fatal allergic reaction

to peanuts within two hours of having eaten a pastry

made by the pastry manufacturer. The daughter had

been under the care of the physicians and hospital,

which advised the parents onmanaging their daughter's

conditions. The court held that to allow recovery under

the Connecticut Unfair Trade PracticesAct, Conn. Gen.

Stat. § 442-110a et seq., to a victim who suffered injury,

but not where the victim suffered death, was contrary to

established practice and a common sense of justice.

The court held that the Connecticut Product Liability

Act, Conn. Gen. Stat. § 52-572m et seq., provided the

exclusive remedy for harm caused by a product. The

court held that the mother was not present when her

child was actually injured and was too remote from the

alleged act of negligence to meet the criterion for either

distress claim.

Outcome

The court granted the motion to strike filed by the pastry

manufacturer, hospital, and doctors.

Judges: Jonathan E. Silbert, Judge

Opinion by: Jonathan E. Silbert

Opinion

MEMORANDUM OF DECISION RE DEFENDANTS'

MOTIONS TO STRIKE

This case arises out of the death of Shibani Abbhi, a

nine year old child who suffered a fatal anaphylactic

reaction to peanuts within two hours of having eaten a

Danish pastry product on October 21, 1994. The

plaintiffs include Deepak Abbhi, administrator of the

child's estate. and Seema Abbhi, Shibani's mother.

The plaintiffs allege that the Danish was manufactured

by the defendant Peschell Cake & Pastry, Inc., labeled

and distributed by the defendant AMI, and sold to the

public by the defendant, Food Mart-Cos Cob, Inc. They

claim that Shibani's injuries and death were caused by

"peanut proteins, and/or some form of peanut product"

contained in the Danish but not identified on the product

label. In CountsOne, Four andSeven, the estatemakes

claims pursuant to the Connecticut Product LiabilityAct,

C.G.S. 52-572m et seq. against AMI, Peschell Cake &

Pastry, Inc. [*2] ("Peschell") and Food Mart, Cos Cob,

Inc.("FoodMart"), respectively. In Counts Two, Five and

Eight the estate makes claims pursuant to the

Connecticut Unfair Trade Practices Act (CUTPA),

42-110a et seq., against AMI, Peschell and Food Mart.

Counts Three, Six and Nine are brought by Seema

Abbhi against the same three defendants, respectively,

and allege bystander emotional distress.

Counts Ten through Twenty-one are against Anthony P.

Redmond, M.D. ("Redmond"), Allergy and Clinical
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Immunology Associates, P.C. ("Allergy"), Henry Harris,

M.D. ("Harris"), and the Pediatric Centers P.C.

("Pediatric"). The estate alleges that each of these

defendants committed medical malpractice in the care

and treatment of the decedent relative to her known

allergy to peanuts and/or peanut byproducts (Counts

Ten, Eleven, Twelve and Thirteen). Seema Abbhi also

makes bystander emotional distress claims against

each of these defendants (Counts 14, 15 and 16 and

17). Finally, Seema Abbhi also makes claims alleging

negligent infliction of emotional distress against each of

these defendants (Counts 18, 19, 20 and 21).

The defendants have nowmoved to strike certain counts

of the Third Revised [*3] Complaint. Peschell, AMI and

Food Mart have moved to strike the CUTPA counts as

well as the claims of bystander distress made against

them. They have not challenged the Product Liability

counts in this motion. Redmond, Allergy, Harris and

Pediatric. while not challenging the malpractice claims

asserted on behalf of the estate, have each moved to

strike the bystander distress and negligent infliction of

emotional distress counts brought by Seema Abbhi.

"The purpose of a motion to strike is to 'contest . . . the

legal sufficiency of the allegations of any complaint . . .

to state a claim upon which relief can be granted.' "

Novametrix Medical Systems, Inc. v. BOC Group, Inc.,

224 Conn. 210, 214-15, 618 A.2d 25 (1992). "In ruling

on a motion to strike, the court is limited to the facts

alleged in the complaint." Id., 215. "The court must

construe the facts in the complaint most favorably to the

plaintiff." Id. The motion "admits all facts well pleaded."

Ferryman v. Groton, 212 Conn. 138, 142, 561 A.2d 432

(1989). A motion to strike "does not admit legal

conclusions or the truth or accuracy of opinions stated

in the pleadings." (Emphasis in original.) Mingachos

[*4] v. CBS, Inc., 196 Conn. 91, 108, 491 A.2d 368

(1985). Further, the court must construe the facts in the

pleadings which are the subject of themotion to strike in

the light most favorable to the pleader. Gordon v.

Bridgeport Housing Authority, 208 Conn. 161, 170, 544

A.2d 1185 (1988).

The following factual allegations, taken from the Third

Revised Complaint, are pertinent to the resolution of the

instant motions to strike:

ShibaniAbbhi, who was nine years old at the time of her

death, was known to have a serious peanut allergy as

well as asthma, placing her at high risk for a serious,

even fatal, anaphylactic reaction to peanuts. She had

been under the care of the defendants, Anthony P.

Redmond, M.D. and Allergy and Clinical Immunology

Associates, P.C., who were her allergists, as well as the

defendants Henry Harris, M.D. and The Pediatric

Center, P.C., who were her pediatricians. The plaintiff

and mother of the decedent, Seema Abbhi, had

consulted with these physicians to obtain advice and

instruction concerning the management of Shibani's

conditions. The plaintiffs claim that the defendant

physicians failed to prescribe medication necessary to

counter an anaphylactic [*5] reaction and failed to

properly advise, instruct and warn both Seema and

Shibani concerning the seriousness of this condition

and its proper management.

On October 21, 1994, Shibani was playing at a friend's

house where she ate a Danish pastry product which

was manufactured by the defendant Peschell Cakes &

Pastry, Inc., distributed by the defendant AMI and sold

to the public by the defendant Food Mart-Cos Cob, Inc.

Although the defendant Peschell utilized peanuts as an

ingredient in this product, the label on the package,

which was generated by the defendant AMI, did not list

peanuts as an ingredient.

As a result of her ingestion of the Danish, Shibani

suffered a violent anaphylactic reactionwhile hermother

was driving her home from the friend's house. The

plaintiff, Seema Abbhi, saw her daughter struggle for

air, suffocate and ultimately die, thus causing her severe

emotional distress. Seema alleges that because she

had been improperly informed as to Shibani's condition,

and because the proper medication had not been

prescribed, she was unprepared to prevent or respond

to her daughter's reaction, and that this also produced

severe emotional distress.

In the several [*6] motions to strike filed by the various

defendants, four categories of counts are the subject of

claims that they fail to state claims upon which relief

may be granted as a matter of law. These include 1) the

CUTPA counts brought against the product liability

defendants (Peschell, AMI and Food Mart); 2) the

bystander distress counts against the product liability

defendants; 3) the bystander distress counts against

the malpractice defendants (Redmond, Allergy, Harris

andPediatric); and 4) the negligent infliction of emotional

distress counts brought against the malpractice

defendants. Because several defendants are involved

in each category, the most convenient approach to the

resolution of the various motions is to address each of

the four categories in turn.
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I. THE CUTPA COUNTS AGAINST THE PRODUCT

LIABILITY DEFENDANTS:

The CUTPA counts (Counts 2, 5 and 8) allege that the

same course of conduct that forms the basis for the

product liability counts also violates the Connecticut

Unfair Trade Practice Act. The motions to strike these

counts contend, first, that awrongful death action cannot

form the basis of a CUTPAclaim; second, that the single

act at issue in this case, the [*7] failure to properly label

the product ingested by the decedent, cannot rise to the

level of an unfair trade practice, and that, therefore, the

facts alleged are insufficient to support a CUTPA claim;

and third, that a CUTPA claim may not be brought in

conjunction with a product liability claim because the

Connecticut Product Liability Act provides the exclusive

remedy for claims based on defective products.

A. Wrongful Death Actions Under CUTPA

At common law, the right of action for an injury to a

person was extinguished by the death of the injured

person. Flynn v. New York, N.H. & H.R. Co., 111 Conn.

196, 201, 149 A. 682 (1930). This rule was abrogated

by the Survival of Actions Statute, 52-599, which states

that "a cause or right of action shall not be lost or

destroyed by the death of any person, but shall survive

in favor of or against the executor or administrator of the

deceased person." However, the statute specifically

states that civil actions upon a penal statute do not

survive the death of the injured person, C.G.S.

52-599(c), and the defendants contend that CUTPA is a

penal statute.

The defendants find support for their contention inState

v. Leary, 217 Conn. 404, [*8] 416, 587 A.2d 85 (1991),

but the dictum in that case should not be taken as

definitive. In State v. Leary. the Supreme Court did not

rule directly on whether or not CUTPA is a penal statute.

Rather, the claim upon which it was ruling was whether

or not CUTPAis unconstitutionally vague and overbroad,

an issue which the court determined it could not decide

because the record was insufficient. Id. In dictum, the

Supreme Court, citing State v. Pickering, 180 Conn. 54,

59-60, 428 A.2d 322 (1980), noted that "a penal statute

must be sufficiently definite to enable a person to know

what conduct he must avoid." Id.

To the extent that the Court "implied" that CUTPA is a

"penal" statute, however, this implication contradicts

the legislature's stated intent that CUTPA should be

"remedial." Section 42-110b(d) of the Unfair Trade

PracticesAct states: "It is the intention of the legislature

that this chapter be remedial and be so construed."

1`"The fundamental objective of statutory construction

is to ascertain and give affect to the apparent intent of

the legislature."Warkentin v. Burns, 223 Conn. 14, 20,

610 A.2d 1287 (1992). "If the language of a statute is

plain and unambiguous, [*9] we need not look beyond

the statute, because we assume that the language

expresses the intention of the legislature." Rhodes v.

Hartford, 201 Conn. 89, 93, 513 A.2d 124 (1986).

Furthermore, because the reference by the court in

Learywas not necessary to any determination made by

it, it was dictum and not fully authoritative.See,Winslow

v. Lewis Shephard, Inc., 212 Conn. 462, 468, 562 A.2d

517 (1989).

Remedial statutes and penal statutes are fundamentally

different in their purpose and in their construction. A

penal statute imposes punishment for an offense against

the State, and ordinarily does not provide a private

action against a wrong-doer.See,Mobil Oil Corporation

v. Killian, 30 Conn. Supp. 87, 301 A.2d 562 (1973),

citing Plumb v. Griffin, 74 Conn. 132, 134, 50 A.1

(1901). Such statutes should be narrowly construed.

"We are [also] mindful of well established principles that

govern the construction of penal statutes. 'Courts must

avoid imposing criminal liability where the legislature

has not expressly so intended.' " State v. Harrell, 238

Conn. 828, 832, 681 A.2d 944 (1996), quoting State v.

Breton, 212 Conn. 258, 268-69, 562 A.2d 1060 (1989).

"Accordingly, [*10] 'criminal statutes are not to be read

more broadly than their language plainly requires and

ambiguities are ordinarily to be resolved in favor of the

defendant.' " Id., quotingState v. Jones, 234 Conn. 324,

340, 662 A.2d 1199 (1995); State v. Brown, 235 Conn.

502, 517, 668 A.2d 1288 (1995); State v. Hinton, 227

Conn. 301, 317, 630 A.2d 593 (1993).

Remedial statutes, in contrast, provide "a remedy

enforceable by an individual in a civil action that allows

the recovery of damages in an amount commensurate

with the injuries suffered." Pierce v. Albanese, 144

Conn. 241, 250, 129A.2d 606 (1957). Such statutes are

to be liberally construed in order to promote the

achievement of its manifest purpose. See, Merchants'

Bank & Trust Company v. Pettison, 112 Conn. 652, 655,

153 A. 789 (1931). The Connecticut Unfair Trade

Practices Act was passed in an attempt to promote

honesty and full disclosure in the conduct of business,

Bailey Employment System, Inc. v. Hahn, 545 F. Supp.

62, (D.Conn 1982), affirmed 723 F.2d 895., and should
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be liberally construed, Murphy v. McNamara, 36 Conn.

Supp. 183, 416 A.2d 170 (1979).

The defendants also cite Touchette [*11] v. Smith, 10

CONN. L. RPTR. 173 (1993), a Superior Court case,

which, utilizing the dictum in State v. Leary, held that

CUTPA is a penal statute and that actions brought

pursuant to it therefore abate at death. The court in

Touchette, however, did not address the specific

language of Section 42-110b(d), which terms it a

remedial statute. Moreover, the court acknowledged

"the possibility that the Appellate or Supreme Court

might find that while the Connecticut Unfair Trade

Practices Act is a penal statute for purposes of

constitutional review, it is not a penal statute for

purposes of the survival of actions statute." Id.

Indeed, a statute can have penal components but still

be primarily remedial. See, Pierce v. Albanese, supra,

at 249. There, the Supreme Court held that the Dram

Shop Act, while penal in one sense, was intended by

the legislature to be primarily remedial and that a liberal

construction should apply. Id. Even if some aspects of

the Connecticut Unfair Trade PracticesAct are deemed

to involve "penalties," it is clear that the legislature

intended it to be remedial and liberally construed.

To allow recovery under CUTPA to a victim [*12] who

suffers injury, but not where the victim suffers death,

seems contrary to "established practice," as well as to a

"common sense of justice." See, Porpora v. New Ha-

ven, 122 Conn. 80, 187 A. 668 (1936) (claim under

defective highway statute, while penal in nature, not

extinguished at death). To readCUTPAso as to preclude

a claim based on the fortuity of death would be contrary

to the statute's remedial purpose. The CUTPA counts

are therefore not subject to being stricken based on the

death of Shibani Abbhi.

B. Sufficiency of Factual Allegations

Next, the defendants argue that the factual allegations

in this case are legally insufficient to support CUTPA

relief. They cite the focus on the mislabelling of the

product and the absence of any allegation that the

defendant's conduct was immoral, unethical, oppressive

or unscrupulous, or that the plaintiff sustained an

ascertainable loss.

The defendants first contend that the only allegation

against them is an isolated act of negligence in labeling.

They point to Jacobs v. Healey Ford-Subaru, 231 Conn.

707, 652 A.2d 496 (1995), in which the court held that

the single isolated incident of misrepresentation in that

[*13] case was insufficient to maintain a CUTPAclaim.

"The repossession in issue appears to have been an

isolated instance of misrepresentation by the defendant

of its obligations due to the unique circumstances of this

particular case, as distinguished fromunfair or deceptive

acts or practices in the defendant's trade or business."

Id. at 729. The court went on to caution, however, that

the "question of whether an action or practice can be

the basis of a CUTPA action depends on all the

circumstances of the particular case." Id. at 726.

Trial courts addressing the issue of whether a single act

of negligence can form the basis of a CUTPA count

have reached differing conclusions. See, e.g. Anzellotti

v. The National Amusements, 1996 WL 107036

(Conn.Super., Hennessey, J.), citing, Chernet v. Town

of Wilton, 2 CONN. L. RPTR. 475 (Sept. 19, 1990,

Cioffi, J.); Dowcom, Inc. v. Cutak Rock, 17 CONN. L.

RPTR. 151, 1996WL367785 (Conn.Super., Handy, J.),

citing, Gersich v. Enterprise Rent-A-Car, 1 Conn. App.

1387 (U.S.D.C., Dec. 18, 1995, Nevas, J.); Sarat v.

Waterbury Donuts, Inc., 1994WL185601; Zettergren v.

New Britain General Hosp., Superior Court, [*14] J.D.

of Hartford/New Britain at New Britain, Docket No.

465253 (June 30, 1995, Stengel, J.);Morgan v. Tolland

Cty. Health Care, Superior Court, J.D. of Hartford/New

Britain at Hartford, Docket No. 95469204S, 16 CONN.

L. RPTR. 294 (Feb. 9, 1996, Handy, J.); Biondi v. Ste.

Lazar Holdings, Inc., Superior Court, J.D. of Tolland at

Rockville, Docket No. 9456419S (Feb. 16, 1995,

Sferrazza, J.); Koehm v. Kuhn, 41 Conn. Supp. 130,

558 A.2d 1042 (1987).

Construing theCUTPAcounts in the lightmost favorable

to the plaintiffs, however, the court does not find that

they allege only a single act of negligence. To the

contrary, they allege a pattern and practice of

mislabelling the product in question over an extended

period of time, with the result that the public at large has

been deceived.

In determiningwhether or not allegations state sufficient

facts to constitute a violation of the Connecticut Unfair

Trade Practices Act, our courts have employed the

"Cigarette Rule" first developed by the Federal Trade

Commission. Normand Josef Enterprises v. Connecti-

cut National Bank, 230 Conn. 486, 522, 646 A.2d 1289

(1994). Whether or not a business practice is unfair or

deceptive is judged [*15] by:

(1)Whether the practice, without necessarily having

been previously considered unlawful, offends public
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policy as it has been established by statutes, the

common law, or otherwise -- whether, in other

words, it is within at least the penumbra of some

common law, statutory or other concept of

unfairness; (2) whether it is immoral, unethical,

oppressive, or unscrupulous; (3) whether it causes

substantial injury to consumers [competitors or

businessmen]. Id., citing Conaway v. Prestia, 191

Conn. 484, 492-93, 464 A.2d 847 (1983).

The FTC and courts interpreting unfair trade practice

statutes and regulations do not require that all three

prongs bemet to determine that a practice is unfair. 230

Conn. at 523.Aviolation of CUTPAcan be demonstrated

by actual deceptive practices or by conduct which

violates public policy. Id. Moreover, an intent to deceive

need not be established. Id., citing Cheshire Mortgage

Service, Inc. v. Montes, 223 Conn. 80, 105-06, 612A.2d

1130 (1992).

The plaintiff's CUTPA allegations assert that the

defendant engaged in behavior which was false and

deceptive to the public and which violated the public

policy [*16] which promotes truthful and accurate

dissemination of information to the consuming public.

This satisfies the first prong of the "Cigarette Rule,"

which requires only that there was a deceptive practice

or a practice which violates public policy. Prishwalko v.

Bob Thomas Ford, 33 Conn. App. 575, 585, 636 A.2d

1383 (1994), quotingWeb Press Services Corp. v. New

London Motors, Inc., 203 Conn. 342, 525 A.2d 57

(1987). Moreover, a "practice may be unfair because of

the degree to which it meets one of the criteria or

because to a lesser extent it meets all three." 33 Conn.

App. at 585, quoting Cheshire Mortgage Service, Inc. v.

Montes, 223 Conn. 80, 105, 612 A.2d 1130 (1992)

(emphasis added). See also, Geissler v. Ford Motor

Co., supra,Geib v. Osh Kosh Truck Corp., 11 CONN. L.

RPTR. 285, 1994 Ct. Sup. 3478 (April 4, 1994, Dean,

J.).

The defendants maintain that the plaintiffs have made

no specific allegation that the conduct of the defendants

was immoral, unethical oppressive or unscrupulous,

the elements of the second prong of the "Cigarette

Rule." Such an allegation may be unnecessary,

however, where an actual deceptive practice or violation

of public [*17] policy can be shown. See generally,

Prishwalko, supra.

Finally, the defendants also assert that the CUTPA

claim fails because the third prong of the "Cigarette

Rule," substantial injury, has not been shown. Con-

necticut General Statutes, Section 42-110g(a) provides

in relevant part that "any person who suffers any

ascertainable loss of money or property, real or

personal, as a result of the use or employment of the

[prohibited] method, act or practice . . . may bring an

action . . . to recover actual damages." The Connecticut

SupremeCourt defined "ascertainable loss" and "money

or property" in Hinchliffe v. American Motors. Corp. 184

Conn. 607, 614-15, 440, 440 A.2d 810 (1991):

Whenever a consumer has received something

other than what he bargained for, he has suffered a

loss ofmoney or property. That loss is ascertainable

if it is measurable even though the precise amount

of the loss is not known . . . To satisfy the

"ascertainable loss" requirement, a plaintiff need

prove only that she purchased an item partially as a

result of an unfair deceptive practice or act and that

item is different from that for which she bargained.

This approach is in keeping with [*18] the remedial

aims of the statute . . .

The plaintiff in this case has alleged that an item

purchased as a result of a deceptive practice was

different from what was bargained for, resulting in the

death of Shibani Abbhi. In evaluating the three prongs

of the "Cigarette Rule," the Federal Trade Commission

determined that "unjustified consumer injury" was the

most important factor and the primary focus of the FTC

Act. A-G Foods, Inc. v. Pepperidge Farm, Inc., 216

Conn. 200, 216, 579 A.2d 69 (1990), citing D. Rice,

Consumer Unfairness at the FTC: Misadventures in

Law and Economics; 52 Geo Wash. L.Rev. 1, 4 (1983),

quoting letter from FTC Commissioners, December 17,

1980. "Unjustified consumer injury" has been

determined to occur where the injury can be substantial,

not outweighed by countervailing advantages to the

public, and unavoidable by consumers. A-G Foods, Id.

If the plaintiff's factual allegations are true, this is

certainly an unjustified consumer injury and a substantial

"ascertainable loss" under CUTPA. While Connecticut

courts have differed on this issue, personal injury has

been accepted by many as the basis of a CUTPAclaim.

See, Haesche v. Kissner, [*19] 15 CLT 41 (October 16,

1989, Berdon, J.); Cunningham v. Chainsaws, Unltd,

Inc., 4 CONN. L. RPTR. 506 (1991);D'Alfonso v. Jacobs

Suchard, Inc., 4 CONN. L. RPTR. 175 (1991);Touchette

v. Smith, supra. Cf., Gersich v. Enterprise Rent A Car,

1995 WL 904917 (D.Conn.); Greenberg v. Eli Lilly &

Co., 12 Conn. L. Trib. No. 19, p. 18 (D. Conn. Feb. 18,

1986) (holding that CUTPA is not designed to provide
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rights and remedies for personal injury cases); Hov. v.

Westland, Inc., 4 CSCR 729 (Sept. 28, 1989) (holding

that CUTPA is inappropriate for personal injury claims).

The factual allegations of the complaint are therefore

sufficient to set forth a claim under CUTPA on which

relief may be granted as a matter of law. The motion to

strike, to the extent that it is based on the ground of

factual insufficiency, is without merit.

C. The Exclusivity Provisions of the Product LiabilityAct

Finally, the product liability defendants seek to strike the

CUTPA counts based on the "exclusivity" provisions of

the Connecticut Product Liability Act:

A product liability claim . . . may be asserted and

shall be in lieu of all other claims against product

sellers, [*20] including actions of negligence, strict

liability and warranty, for harm caused by a product.

General Statutes 52-572n(a). (Emphasis added.)

This provision has frequently led to the striking of

common law counts brought in conjunction with product

liability claims. Winslow v. Lewis-Shepard, Inc., 212

Conn. 462, 471, 562 A.2d 517 (1989) (striking the

common law counts of product liability since the product

liability act provides the exclusive remedy for such

claims); Daily v. New Britain Machine Co., 200 Conn.

562, 571, 512A.2d 893 (1986) (holding that the plaintiffs'

product liability claim pursuant to 52-572n was their

exclusive remedy, and precluded the assertion of

common law theories of product liability). The

defendants and the plaintiffs disagree over whether this

provision should apply to the statutory cause of action

created by CUTPA.

The parties' disagreement is shared by the judges of

the superior court, who have been deeply divided over

this issue, which has yet to be addressed by the

Supreme and Appellate Courts. Cases which have

stricken CUTPA claims based on the exclusivity

provision include: Hoboken Wood Flooring Corp. v.

Torrington Supply Co., 42 Conn. Supp. 153, 156, 5 [*21]

CONN. L. RPTR. 219, 606 A.2d 1006 (1991, Blue, J.)

(asserting that the legislature intended all product liability

claims to constitute a single cause of action);Dinardo v.

Coronaverden Atkiebo, 2 CSCR 803 (July 9, 1987,

Ryan, J.) (holding that CUTPAis barred by the exclusive

nature of the PLA); Grieg v. Koehring Construction

Equipment Co., 2 CSCR 511 (April 15, 1987, Noren, J.)

(stating that a CUTPA claim may not be brought with a

claim under the PLA). Cases in which courts have

applied a functional equivalency test 1 to preclude any

CUTPAclaim which asserts the same wrongs and relief

sought as the product liability claim include: Pond v.

Minwax Co, Inc., 17 CONN. L. RPTR. 418, 2 Conn.

Ops. 1001 (September 16, 1996, Wagner, S.J.R.);

Londrini v. Brito Enterprises, 9 CONN. L. RPTR. 617

(Sept. 27, 1993, Hendel, J.) (striking the CUTPA count

which incorporated allegations of the PLAclaim);Estate

of Rotman v. Ford Motor Company, 6 CONN. L. RPTR.

117 (March 4, 1992, Burns, J.). Preferred Remodelers,

Inc. v. General Motors Corp., 6 CONN. L. RPTR. 118,

1992 WL 48722 (Conn.Super., Rush, J.) ("The

allegations of the [CUTPACount] realleges Paragraphs

1 through 22 of the First [*22] Count, alleges fault on the

part of the defendants and claims a CUTPA violation");

McCurry v. The Home Depot, Inc., 12 CONN. L. RPTR.

370, 1994 WL 504102 (Conn. Super., Sylvester, J.)

("The allegations of the CUTPAclaim are encompassed

in this CPLAclaim and seek to address injuries allegedly

caused by the same wrongful conduct, i.e., the

defendants' failure to adequately and fully inform the

plaintiff of the danger to prevent propensities of the

hand truck, and the defendants' misrepresentation and

nondisclosure of the hand truck's dangerous

propensities"); Khongdy v. Die-Quip Corporation, 11

CONN. L. RPTR. 628, 1994 WL 282246 (Conn. Super.,

Stanley, J.) ("Because there is no functional distinction

between the allegations comprising the CUTPA claim

and those comprising the product liability claim the

Motion to Strike the Second Count of the plaintiff's

complaint is granted").

[*23] Many of those courts that have not barred a

CUTPA claim brought in conjunction with a product

liability claim have done so on the basis that the two

statutes are designed to protect distinct types of harm

and thus address separate claims and redress different

wrongs. Cunningham v. Chainsaws Unltd., Inc., 4

CONN. L. RPTR. 506 (Sept. 11, 1991, Susco, J.)

1 This test was first proposed by Judge Nevas of the Federal District Court to determine if a CUTPAclaim is co-extensive with

a CPLA claim. Utica Mutual Ins. Co. v. Denwat Corp., 778 F. Supp. 592, 597 (D.Conn. 1991). "If the cause of action being

pressed . . . is essentially identical . . . in wrongs asserted and in relief sought . . . with that being pursued under the CPLA, then

it comes within the statute's scope and must be precluded." Id., quoting West Haven School District v. Owens-Corning

Fiberglass Corp., Civ. No. H85-1056 (D. Conn., Nov. 7, 1988).
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(holding that the plaintiff may plead CUTPA in a PLA

action because they seek to compensate different

harms); Kosowsky v. Sandoz Nutrition Corp., 4 CONN.

L. RPTR. 390, 391 (Aug. 2, 1991, Dorsey, J.) (holding

that CUTPA does not involve a product, nor is it a claim

for personal injury caused by the making of a product).

Where both the CUTPAand product liability claims both

redress different injuries, they are notmutually exclusive

and the CUTPAclaim is not barred. D'Alfonso v. Jacobs

Suchard, Inc., 4 CONN. L. RPTR. 175, 176 (May 17,

1991, Aronson, J.).

Other courts have stressed the statutory nature of the

CUTPA cause of action and have determined that the

exclusivity provision of the product liability act was

designed to preclude only common law causes of action

such as negligence, strict liability and the like. [*24]

Palmieri v. Hi-Way Campers, Inc., 13 CONN. L. RPTR.

535, 1995 WL 94553 (February 27, 1995, Gray, J.);

Geib v. Oshkosh Truck Corp., 11 CONN. L. RPTR. 285

(April 4, 1994, Dean, J.); Geissler v. Ford Motor Co., 19

CONN. L. RPTR. 618, 1994 WL 16577 (January 13,

1994, Dranginis, J.); Touchette v. Smith, 10 CONN. L.

RPTR. 173, 175 (October 5, 1993, Booth, J.);

Cunningham v. Chainsaws Unltd., Inc., 4 CONN. L.

RPTR. 506 (September 11, 1991, Susco, J.);Kosowsky

v. SandozNutrition Corp., 4 CONN. L. RPTR. 390, 1991

WL 151900 (August 2, 1991, Dorsey, J.); D'Alfonso v.

Jacobs Suchard, Inc., 4 CONN. L. RPTR. 175 (May 17,

1991, Aronson, J.); Skeritt v. Sandoz Nutrition

Corporation, 3 CONN. L. RPTR. 433, 1991 WL 60423

(March 26, 1991, Berdon, J.); Haeche v. Kissner, 4

CSCR 718, 719 (August 15, 1989, Berdon, J.);

Morrissey v. Toyotomi America, Inc., 3 CSCR 101

(November 27, 1987, Berdon, J.);Collier v. Bridgehaven

Truck Sales, Inc., 2 CSCR 886 (July 22, 1987, Kulawiz,

J.).

The theory of these cases is that because the CUTPA

claim at issue in this case is a statutory cause of action,

it falls outside the purview of the CPLA. "Clearly . . .

claims [*25] arising beyond the defined scope of the

product liability statute may be asserted as common

law actions or pursuant to alternative statutory

provisions." (Emphasis added.) Palmieri v. Hi Way

Campers, Inc., 13 CONN. L. RPTR. 535, 1995 Ct. Sup.

1079-0 (February 28, 1995, Gray, J.), citing Burkert v.

Petrol Plus of Naugatuck, Inc., 216 Conn. 65, 73, 579

A.2d 26 (1990). The Connecticut Unfair Trade Practices

Act was passed to address "unfair methods of

competition and unfair or deceptive acts or practices in

the conduct of any trade or commerce." General Stat-

utes, Sec. 42-110b. A deceptive trade practice is one

which has "a tendency and capacity to deceive." Fed-

eral Trade Commission v. Hires Turner Glass Co., 81

F.2d 362, 364 (3rd Cir. 1935). As stated by Judge, now

Justice Berdon:

It is clear that a CUTPA violation does not come

within the purview of CPLA. They are not peas from

the same pod, but both acts seek to compensate for

different types of harm -- CPLA for harm resulting

from the defendants' product and CUTPA for harm

resulting from the defendants' business practices.

Haesche v. Kissner, 15 CLT 41 (October 16, 1989,

Berdon, J.). See, also, [*26] D'Alfonso v. Jacobs

Suchard, Inc.. 4 CONN. L. RPTR. 175 (1991); Skeritt v.

Sandoz Nutrition Corporation, 3 CONN. L. RPTR. 433,

1991 WL 60423 (March 26, 1991, Berdon, J.);

Cunningham v. Chainsaws, Unltd., Inc., 4 CONN. L.

RPTR. 506 (1991).

Courts that have upheld CUTPA claims after applying

the functional equivalency test to determine whether

the CUTPA count "merely incorporates the allegations

of the plaintiff's liability claim" include Scovish v. Upjohn

Company, 1994 WL 75837 (Conn. Super., Austin, J.)

and Geissler v. Ford Motor Co., 10 CONN. L. RPTR.

618, 1994 WL 16577 (January 13, 1994, Dranginis, J.)

"Allegations set forth in the product liability count

incorporated by reference into the CUTPA count that

are beyond the allegations necessary to support the

product liability count, would be sufficient to allow the

court to hold that the CUTPA claim is not functionally

identical."

In a thoughtful and persuasive recent article, Tropp and

Rotondo, "The Preclusive Effect of the Connecticut

Product Liability Act on Connecticut Unfair Trade

Practice Claims," 70 Conn. B. J. 10 at 333 (October,

1996), the authors conclude that the apparent split in

superior [*27] court decisions in fact reflects a growing

consensus toward an appropriate application of the

functional equivalency test first proposed by Judge

Nevas.

The vast majority of courts applying the functional

equivalence test have concluded, correctly in the

authors' view, that the CUTPA claims in the cases

before them were barred by the PLA. Other cases

have held, also correctly in the authors' view, that

CUTPA claims before them were not barred by the
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PLA because the specific CUTPA claims were

outside the scope of the PLA.

Nevertheless, three other cases have held, 2

incorrectly in the authors' view, that CUTPA claims

were not barred.

Id., p. 343. (Footnote added.)

A correct application of the test, according to the article,

. . . requires one to ask whether [*28] the CUTPA

claim, were it hypothetically brought under the PLA,

would be proper. If the CUTPA claim would be

proper under the PLA, it is functionally equivalent to

a PLA claim.

Thus, in cases where a CUTPA claim seeks relief

(a) other than for personal injury, death or property

damage, (b) against persons other than product

sellers, or (c) unrelated to harm caused by a

product, then the CUTPA claim goes beyond the

scope of a proper PLA claim. Such claims should

survive the PLA bar.

On the other hand, if the CUTPA claim includes

allegations all of which are appropriate to state a

PLA claim, then it is irrelevant whether the claim is

also proper under CUTPA. It is likewise irrelevant

whether a PLAclaim in the case also includes those

allegations. If the CUTPA allegations would state

an appropriate PLA claim, the CUTPA claim is

functionally equivalent functionally equivalent and

should be barred.

Id., at 349-50.

Applying this analysis to this case, it is apparent that the

claim is for wrongful death against product sellers and is

related to the harm caused by the product. All of the

allegations of the CUTPA counts are appropriate to a

product [*29] liability claim, including the added

allegations in the CUTPA counts that the defendants

failed to communicate with each other, maintain quality

assurance and review procedures to ensure that

information given to the public was accurate and not

deceptive. Thus, the CUTPA counts do not go beyond

the product liability claims beingmade against the same

defendants and they are therefore barred by the

exclusivity provisions of the product liability act.

Because the product liability act provides the exclusive

remedy for harm caused by a product, and because the

CUTPAcounts in this case are the functional equivalents

of the corresponding PLAcounts, the CUTPAcounts fail

to state claims for which relief may be granted as a

matter of law. The motions to strike as to those counts,

as well as to those portions of the prayer for relief that

relate only to those counts, are therefore granted.

II. THE BYSTANDER DISTRESS COUNTS AGAINST

THE PRODUCT LIABILITY DEFENDANTS

The Third, Sixth and Ninth counts of the present

complaint include the following material allegations:

26. On October 21, 1994, Shibani Abbhi consumed

the danishwhich contained unlabeled peanutswhile

at a friend's [*30] home. Approximately one-half

hour later Seema Abbhi picked her daughter up at

the friend's home and first observed her daughter's

reaction.

27. En route from the friend's home, while driving

with her mother and siblings in the family car,

Shibani's anaphylactic reaction to the danish

worsened and became violent and severe. Shibani

attempted frantically to use her inhaler as she

struggled to breathe and turned blue. Shibani

Abbhi's anaphylactic reaction culminated in her

death at Greenwich Hospital, approximately two

hours after her ingestion of the danish.

28. The plaintiff, SeemaAbbhi, contemporaneously

observed, witnessed, sensed and appreciated the

injury, pain, suffering, fear and anguish experienced

by her daughter as the result of the actions or failure

to act of the defendant, through its agents, servants,

employees and/or officers, as described above.

29.As a result of her contemporaneous observance

of the decedent's anaphylactic reaction, the plaintiff,

Seema Abbhi, suffered and continues to suffer

extreme emotional distress, nervous shock and

terror.

"Bystander emotional distress" is an action to recover

personal emotional [*31] damages resulting from

witnessing a negligent act which causes immediate and

serious injury or death. Clohessy v. Bachelor, 237

2 Geissler v. Ford Motor Company, supra; Geib v. Oshkosh Truck Corporation, supra; and Utica Mutual Insurance Co. v.

Denwat Corporation, supra, the case in which the functional equivalence test was first proposed.
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Conn. 31, 675 A.2d 852 (1996) (recognizing bystander

emotional distress as a viable cause of action). 3

Although the Supreme Court has not yet discussed

whether the Product Liability Act bars a claim for

negligent bystander emotional distress, the product

liability defendants in this case all contend that such a

claim should be barred because the language of

52-572n clearly mandates that the Act be the exclusive

remedy, "in lieu of all other claims . . . including actions

of negligence." They also contend that because the

decedent's mother alleges that she witnessed neither

the underlying act of negligence by the defendants, nor

the moment of ingestion of the allegedly defective

product, but rather only their admittedly disturbing

aftermath, she has not stated sufficient facts to permit

recovery for bystander emotional distress as amatter of

law.

[*32]

Although the Supreme Court has ruled that the product

liability act did not bar a plaintiff from bringing a loss of

consortium claim in conjunction with a product liability

claim, the defendants argue that the court's ruling and

rationale does not apply in this case. In Lynn v. Hay-

buster Mfg., Inc., 226 Conn. 282, 288-89, 627 A.2d

1288 (1993), the court held that, because loss of

consortium was a common law right which existed

when the Product Liability Act was passed, and the act

does not specify whether a loss of consortium claim

survives or is abrogated, the legislature did not intend to

eliminate such a claim. Lynn v. Haybuster Mfg., Inc.,

226 Conn. 282, 288-89, 627 A.2d 1288 (1993). The

Constitution protects common law or statutory rights

from abolition or significant limitation if those rights

existed in or before 1818, and the loss of consortium

cause of action had been in existence since before

1818 for the husband, and since 1979 for the wife. Id.

Thus, the court held that a loss of consortium claim is

not barred in an action brought under the Product

Liability Act. Id.

In this case, however, the defendants argue that the

claim for bystander emotional distress not only did not

[*33] exist in 1818, but that it was not even adopted in

Connecticut until last year. See Clohessy v. Bachelor,

supra. Indeed, at the time that the Product Liability Act

was passed in 1979, bystander emotional distress had

been repeatedly rejected as a viable cause of action.

Strazza v. McKittrick, 146 Conn. 714, 719, 156A.2d 149

(1959). See, also, Amodio v. Cunningham, 182 Conn.

80, 438 A.2d 6 (1980); Maloney v. Conroy, 208 Conn.

392, 545 A.2d 1059 (1988). Therefore, when the PLA

was enacted, there was no established right to recover

damages for bystander emotional distress which to be

protected.

Furthermore, the court also stated in Lynn v. Haybuster

Mfg., Inc., 226 Conn. at 289, that statutes may be

interpreted to impair existing interests or change existing

law if the language plainly and unambiguously reflects

such an intent. As mentioned above in the analysis of

the CUTPA claims, the Product Liability Act

unambiguously shows the legislature's intent to preclude

all other claims of negligence from being brought with a

product liability claim. The act specifically states that a

product claim "shall be in lieu of all other claims . . .

including actions of negligence." C.G.S. 52-572n(a).

That [*34] the plaintiff mother's claim for bystander

emotional distress in these three counts is "an action of

negligence," however, does not necessarily mean that it

is barred by the Product Liability Act. These counts are

not brought on behalf of the deceased child, but rather

on behalf of the mother, who claims that she sustained

damages of her own as the result of bystander emotional

distress because of the defendant's defective product.

As such, these counts are properly read as reciting

product liability claims independent of those asserted

by the estate of the deceased child and should not be

stricken simply because the child's estate has asserted

its own product liability claims. Under the right

circumstances, there is no reason why a parent could

not bring his or her own product liability claim against a

product seller, independent of any claim brought on

behalf of the child for harm caused to it, for harm caused

to that parent, with bystander distress being the

underlying form of negligence asserted as the product

liability claim.

3 In Clohessy v. Bachelor, 237 Conn. 31, 56, 675A.2d 852 (1996), the Supreme Court stated that in order to bring a claim for

bystander emotional distress, the plaintiff must plead and prove (1) that she is closely related to the injury victim, (2) that the

emotional injury was caused by contemporaneous sensory perception of the event or conduct that caused the injury, or by

viewing the victim immediately after the injury causing event if no material change has occurred with respect to the victim's

location and condition, (3) that the injury was substantial, resulting in either death or serious physical injury, and (4) that the

bystander sustained a serious emotional injury. The defendants, in these motions, do not raise the first, third and fourth prongs

of the Clohessy test, but they do challenge the second.
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Of greater concern, however, is the defendants'

contention that the facts alleged in these counts go well

beyond theConnecticut SupremeCourt's decision [*35]

in Clohessy v. Bachelor, supra. Indeed, the Court there

had recognized that limitations on the bystander

emotional distress theory of recovery "are necessary in

order not to leave the liability of a negligent defendant

open to undue extension by the verdict of sympathetic

juries, who under our systemmust define and apply any

general rule to the facts of the case before them." Id. at

51 (internal quotation marks & citations omitted). Citing

Thing v. La Chusa, 48 Cal. 3d 644, 257 Cal. Rptr. 865,

771 P.2d 814 (1989), the Supreme Court held that in

order to properly state a claim for bystander emotional

distress, the bystander's emotional injury "must be

caused by the contemporaneous sensory perception of

the event or conduct that causes the injury." Id. at 52. In

that case, the California Supreme Court held that

damages may be awarded for "the traumatic emotional

effect on the plaintiff who contemporaneously observes

both the event or conduct that causes serious injury to a

close relative and the injury itself." 48 Cal. 3d at 667.

Here, the plaintiff mother alleges not that she

contemporaneously observed the alleged event

(ingestion of the Danish) or conduct of the defendant

(the mislabelling of the [*36] product) that caused the

injury, but rather only that she contemporaneously

"observed . . . the injury . . . experienced by her

daughter." 4 (Third Revised Complaint, Counts Three,

Six and Nine, 28.) The plaintiff seeks to analogize this

situation to one in which a pedestrian is struck by a

drunk driver and pursues a Dram Shop Claim against

the tavern which served alcohol to the driver. There, the

"conduct" causing the injury, a bartender serving alcohol

to an intoxicated person and the "event" causing the

injury, the automobile striking the pedestrian, are not

simultaneous occurrences. Nevertheless, the plaintiff is

allowed to pursue the claim against the tavern.

[*37] A better analogy would be one in which a mother

learns that her child has been struck by a car some time

after the actual accident. When she arrives to retrieve

the child, the child is in moderate distress, but alert and

ambulatory. Some time later, the child, who, it so

happens, has suffered an aneurysm, collapses and

dies in the mother's presence. In the opinion of this

court, our Supreme Court would conclude that the

mother was too far removed both from the negligent act

that caused the accident as well as from the actual

injury, even though she was present to see its tragic

aftermath.Averdict for the plaintiff under such a scenario

would be the kind of "undue extension" of Clohessy

based on sympathy against which the Supreme Court

has warned.

Here, too, the mother was not present when the actual

injury was inflicted on her child, and she was too remote

from the act of negligence alleged, the mislabelling of

the product, to meet the Clohessy criterion that she

"contemporaneously observes both the event or

conduct that causes serious injury to a close relative

and the injury itself." 5 Thus, although one could

conceive of circumstances where a close relative [*38]

could bring his or her own product liability claim based

on bystander emotional distress, this is not such a case.

Another difference between the plaintiff's Dram Shop

analogy and the present case, of course, is that the

legislature has specifically provided for the Dram Shop

action but has made no such provision for situations

such as this one, arising out of claims based on product

liability. Until and unless the legislature so provides, or

until the [*39] Supreme Court gives a more powerful

suggestion than it has heretofore that it is willing to

extend bystander emotional distress to a situationwhere

the plaintiff witnesses neither the negligence nor the

precipitating event that causes the injury, this court will

not provide the expansion ofClohessywhich the plaintiff

seeks.

4 The defendants note that the plaintiff mother has not pleaded that she contemporaneously observed the event or conduct

that caused the injury, which, according to the complaint, was the negligent mislabelling the Danish and not its consumption.

However, even if the injury-producing event was the decedent's consumption of the danish, the plaintiff has also not alleged that

she was present during that event. She alleges only that she witnessed its unquestionably distressing aftermath. The

defendants argue that although the plaintiff observed the decedent one and one half hours after she ate the danish, the

observation was not immediately afterwards, and a material change had occurred with respect to both the decedent's location

and condition.

5 Even before Clohessy, the superior courts which favored recognizing a cause of action for bystander emotional distress

would not do sowhere the plaintiff had not witnessed the actual injury-producing event. See e.g. Lee v. Meinke, 14 CLT33 (Aug.

22, 1988, Thompson, J.); Nationwide Ins. Co. v. Ducane Industries, 41 Conn. Supp. 411, 580 A.2d 96, 2 Conn. L. Rptr. 139

(1990); Rodriguez v. Bristol Housing Authority, 9 CSCR 418 (March 16, 1994, Berger, J.). Sansone v. Monaghan, Superior

Court, J.D. at Litchfield, Docket No. 064994 (Feb. 14, 1995, Pickett, J.);
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The motions to strike these three counts are therefore

granted.

III. THE BYSTANDER EMOTIONAL DISTRESS

COUNTS AGAINST THE MEDICAL MALPRACTICE

DEFENDANTS

In Counts Fourteen, Fifteen, Sixteen and Seventeen,

Seema Abbhi alleges that as the result of medical

malpractice by these four defendants, she watched her

daughter suffer a severe and violent anaphylactic

reaction, in which shewas struggling for air, turning blue

and dying, and that she was horrified at witnessing her

daughter's fatal anaphylactic reaction beyond what a

"disinterested" witness could ever be. She contends

that she has therefore complied with the criteria for a

bystander emotional distress claim as set forth in Clo-

hessy v. Bachelor, supra. The defendant doctors and

associated medical practices claim that despite

Clohessy, there is no cause of action in Connecticut for

[*40] bystander emotional distress in medical

malpractice cases. In support of this argument, the

defendant doctors rely primarily upon two earlier cases

which hold that there is no right of recovery for bystander

emotional distress resulting from alleged medical

malpractice: Maloney v. Conroy, 208 Conn. 392, 545

A.2d 1059 (1988) and Amodio v. Cunningham, 182

Conn. 80, 438 A.2d 6 (1980).

The plaintiff concedes that theClohessy court discusses

the difficulties associated with bystander emotional

distress claims in medical malpractice cases.

Specifically, the court noted that ". . . the etiology of

emotional disturbance is usually not readily apparent as

that of a broken bone following an accident . . . the

problem is compounded when the underlying act of

negligence with respect to the victim is medical

malpractice because there generally is no significant

observable sudden traumatic event by which the effect

upon the bystander can be judged." Clohessy, 237

Conn. at 44, citing Maloney v. Conroy, supra. She

contends, however, that these difficulties are not present

in the present case because Shibani's allergic reaction

was unquestionably significant, observable [*41] and

sudden, and her mother's emotional distress was

painfully immediate and easily traceable to that reaction.

She argues that as long as the plaintiff

contemporaneously perceives the conduct or event that

causes the injury, or views the victim immediately after

the injury producing event if no material change in

location or condition has occurred, assuming the other

three prongs have also been satisfied, there is nothing

in Clohessy, which bars the plaintiff from recovering for

bystander emotional distress suffered as the result of

medical malpractice.

This court need not decide whether an act of medical

malpractice could ever give rise to a valid bystander

emotional distress claim under Clohessy. For the

reasons discussed above in connection with bystander

emotional distress claims in the context of product

liability litigation, the facts alleged by the plaintiff are

insufficient to satisfy the second prong of the Clohessy

test. She has not alleged that she witnessed the acts of

negligence or that she was present at the event that

caused her child's death, the ingestion of the Danish

pastry. She argues, without citing any authority, that she

is still entitled to [*42] pursue this claim if she views the

victim immediately after the injury producing event if no

material change in location or condition has occurred,

but, in fact, her own allegations are to the effect that she

first viewed the child in a location other than that at

which the injury causing event occurred, and that the

child's condition had changed, for the worse, since that

event.

It is true that many of the emotional distress cases cited

by the Supreme Court in Clohessy v. Bachelor involve

fact patterns in which the actual act of negligence was

not observed by the claimant. See, Tommy's Elbow

Room, Inc. v. Kavorkian, 727 P.2d 1038 (Alaska, 1986)

(Accident victim's father entitled to jury instruction on

negligent infliction of emotional stress, where father

sees the accident on his way home, learns that his

daughter was involved in the accident when he arrives

at home, returns to the scene of the accident and

observes his daughter); Lejeune v. Rain Branch Hospi-

tal, 556 So. 2d 559 (La., 1990) (wife recovers for

bystander emotional distress suffered when she

discovered that her hospitalized, comatose husband

incurred rat bites sometime in her absence); Portee v.

[*43] Jaffee, 84 N.J. 88, 417 A.2d 521 (1980) (Mother

observes death of sonwedged in negligentlymaintained

elevator). Although the plaintiff views these citations as

evidence that the Supreme Court contemplated that

bystander claims might be viable even if the actual act

of negligence was not witnessed, this interpretation is

undermined by the fact that, although aware of these

cases, the Supreme Court specifically included this

requirement as part of the second prong of its test.

Under these circumstances, the absence of an

allegation that the plaintiff witnessed the negligent

conduct is fatal to her bystander distress claim, as is the

failure to allege that she witnessed the event itself, the

ingestion of the Danish.
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The motions to strike these counts are therefore

granted.

IV. THE NEGLIGENT INFLICTION OF EMOTIONAL

DISTRESS COUNTS AGAINST THE MEDICAL

MALPRACTICE DEFENDANTS

InCounts Eighteen, Nineteen, Twenty andTwenty-One,

SeemaAbbhi claims that the acts of the defendants that

form the basis of her daughter's estate's medical

malpractice claims also constitute negligent infliction of

emotional distress upon her as the child's mother.

Specifically, Seema Abbhi claims that [*44] she

consulted with the defendant doctors and/or members

of their associated medical practices for the purpose of

receiving advice, instruction, and consultation

concerning her daughter's peanut allergy and asthma.

Further, She alleges that as Shibani's caregiver and

guardian, the individual who would be responsible for

carrying out and overseeing the physicians' instructions,

she was in a patient/doctor relationship with these

physicians who owed her a duty of due care. She also

alleges that the physicians and/or members of their

associatedmedical practice knewor should have known

that their alleged failure to properly instruct, advise and

consult with her involved not only an unreasonable risk

of harm to her child, but also an unreasonable risk of

distress to Seema if that harmwere caused. She asserts

that when her daughter did, in fact, experience an

anaphylactic reaction to peanuts, she, Seema, was

helpless to respond because the physicians had

inadequately advised and instructed her, and that, as a

result, she suffered and continues to suffer extreme

emotional distress. She therefore contends that she

has alleged the necessary elements of a negligent

infliction of emotional [*45] distress claim under Monti-

nieri v. Southern New England Telephone Company,

175 Conn. 337, 341, 398 A.2d 1180 (1978).

Several Superior Court cases in Connecticut,

subsequent to Maloney v. Conroy, supra, have

recognized emotional distress claims for mothers who

have witnessed injury to their children as a result of

medical malpractice. See, e.g., Scalise v. Bristol

Hospital, 14 CONN. L. RPTR. 534, 1995 WL 410751

(July 5, 1995, Corradino, J.);Hall v. Mt. Sinai Hospital, 8

CONN. L. RPTR. 262, 8 CSCR 185 (1993); Hyland v.

State of Connecticut, 7 CONN. L. RPTR. 222 (1992).

In Casner v. Fine, 1995 Conn. Super. LEXIS 1727, No.

94-0462895, 14 CONN. L. RPTR. No. 18, 570 (Conn.

Super. May 22, 1995) (Handy, J.), the court noted that

"a distinction is recognized between claims for

bystander recovery and claims for negligent infliction of

emotional distress based on the breach of a direct duty

owed to the plaintiff-mother by virtue of the

physician-patient relationship." Id., citing Starr v.

Merdinolu 2 CONN. L. RPTR. 714 (November 1, 1990,

Cioffi, J.). In Casner, the plaintiff mother alleged

negligent infliction of emotional distress based on the

physician's failure to [*46] properly treat and advise her

concerning her pregnancy, which resulted in her

antibodies' attacking her infant's immune system in

utero. Judge Handy denied the defendant's motion to

strike this claim holding that the mother "was not a

bystander under these facts."

The defendants here havemoved to strike these counts

based on their contention that because of the absence

of a doctor-patient relationship between them and

Seema, as opposed to Shibani, they owed Seema no

duty upon which damages for negligent infliction of

emotional distress could be premised. They therefore

urge the court to find that she has failed to state claims

for which relief may be granted as a matter of law.

In an action for negligent infliction of emotional distress,

a plaintiff must show the necessary elements of

negligence. Montinieri v. Southern New England Tel.

Co., 175 Conn. 337, 341, 398 A.2d 1180 (1978). "The

essential elements of a cause of action in negligence

arewell established: duty; breach of that duty; causation;

and actual injury."RKConstructors, Inc. v. Fusco Corp.,

231 Conn. 381, 384, 650 A.2d 153 (1994). The focus of

their present motion is their contention that their duty

was to their patient, Shibani, [*47] and that, although

they deny any negligence, the only entity to which they

could be liable for negligence is Shibani's estate.

Although a duty of care from a physician to a parent has

been found in the childbirth cases previouslymentioned,

they contend that there is no such duty under the

circumstances of this case.

For example, while "the defendant's malpractice

breached a duty owed to [the mother] by virtue of the

physician-patient relationship," permitting the mother to

recover for emotional distress arising from injury to her

child during childbirth, Heland, supra, 7 CONN. L.

RPTR. at 223, such cases, rather than suggesting the

existence of a general duty to any parent arising out of

the medical care of a child, demonstrate that in

Connecticut a doctor-patient relationship does not exist

between a parent and physician caring for a child unless

the parent also receives some actual medical care or
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attention. "To infer that a mother is a bystander at the

birth of her infant manifests a basic misunderstanding

of the duty owed a patient by a physician. In such

circumstance . . . there are two within the zone of

danger and the doctor owes a duty to each . . ." Id. The

[*48] mother's special status as co-patient begins to

change, however, at a point after delivery when she is

no longer in the "zone of danger."

The plaintiff suggests that to allow emotional distress

claims where the child is in utero, but not following birth,

"creates an artificial distinction between antenatal and

postnatal concern, responsibility and involvement of a

mother toward her child and manifests a basic

misunderstanding of the relationship between mother

and child, the closest and most precious of

relationships." See, Doe v. Cuomo, 43 Conn. Supp.

222, 649 A.2d 266 (Oct. 25, 1995, Lavine, J.). The

distinction, however, is not so much based on whether

the child is in or out of the womb as it is on whether the

parent is a recipient of the physician's care. While the

child is in utero, the mother as well as the unborn child

are the subjects of the physician's duty. Although under

some circumstances the doctor-patient relationship with

themother, and hence the duty toward her,may continue

for a period of time after birth, depending on themother's

condition, at some point it becomes apparent that only

the child is the patient. Indeed, no claim is being made

here that any of the medical [*49] malpractice

defendants were actually providing medical care and

treatment to Seema Abbhi at any time pertinent to

allegations of this complaint. Seema does assert that

when she sought the advice of these defendants, and

they undertook to advise and guide her, a duty was

established, but she provides no support for this legal

proposition other than to state that "it is indisputable

that Shibani Abbhi could, even would, suffer a fatal

anaphylactic reaction if the defendant physicians failed

to adequately advise, inform, and instruct her mother

and her concerning her peanut allergy and that Seema

Abbhi would be emotionally devastated should this

reaction occur.Accordingly, the harm suffered here was

certainly foreseeable." This contention is not sufficient

to establish that the duty owed by these defendants ran

to her in addition to her daughter.

To the extent that these counts are "an attempt to

semantically evade the strictures of" Maloney v. Con-

roy, 208 Conn. 392, 545 A.2d 1059 (1988), See, Hlava-

ceck v. Bridgeport Hospital, 1996 WL 150435 (Conn.

Super. March 6, 1996) (Ballen, J.), by turning an

impermissible bystander distress claim into one

sounding in negligent infliction of emotional [*50]

distress, they are unacceptable. See, also, Scalise v.

Bristol Hospital, supra ("it would be difficult to

contemplate the rationality of a jurisdiction which would

deny recovery under the holding of Maloney to a father

in this situation if he labeled his action as one for

bystander emotional distress but then allow recovery to

the same type of injury when he put a different label on

his claim -- negligent infliction of emotional distress").

This court is aware that in ruling on a motion to strike, it

should consider evolving law and not prematurely

preclude claims which have not been reviewed or

decided by the Supreme Court. "The purpose of a

Motion to Strike is to test the legal sufficiency of the

allegations of a Complaint and one of the recognized

purposes is to test whether our state is 'ready to

recognize some newly emerging ground of liability.' "

Scalise v. Bristol Hospital, supra, quoting Durham

Agreduct Co. v. C.E. Burr R. Co., 8 Conn. Trib. 13, p.11,

12 (1988); see, 1 Stephenson, Connecticut Civil

Procedure, Section 116. Nevertheless, based on a fair

reading of the indications given to date by the Supreme

Court, 6 this court is not persuaded [*51] that the

Supreme Court is about to recognize liability for

negligent infliction of emotional distress under the

circumstances alleged in these counts.

The motions to strike Counts Eighteen, Nineteen,

Twenty and Twenty-One are therefore granted.

The death of Shibani Abbhi is surely a tragic event, but

if the estate is able to prove its product liability and/or

medical malpractice claims against the respective

defendants, appropriate remedies will be available to it.

Those remedies do not, however, include damages

based on CUTPA, nor, under the circumstances [*52] of

this case, do they include damages for bystander

distress or negligent infliction of emotional distress on

Seema Abbhi. The motions to strike, therefore, are

each granted in their entirety.

Jonathan E. Silbert, Judge

6 The Clohessy court in fact cautioned, "While it may seem that there should be a remedy for every wrong, this is an ideal

limited perforce by the realities of this world. Every injury has ramifying consequences, like the ripplings of the waters, without

end. The problem for the law is to limit the legal consequences of wrongs to a controllable degree." 237 Conn. at 45-46 (quoting

RK Constructors, Inc. v. Fusco Corp., 231 Conn. 381, 385-86, 650 A.2d 153 (1994)).
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Case Summary

Overview

Defendant corporations pointed to a number of private

factors that they claimed overrode plaintiff company's

choice of Connecticut as the forum for the action. The

court was not persuaded. Plaintiff company argued that

the statute of limitations was tolled until a certain dated

when defendant corprations' conduct was first

discovered. That argument was rejected as the

company was aware that the statements were false

when made.

Outcome

The motion to dismiss was granted in part.

Judges: [*1]William H. Bright, J.

Opinion by:William H. Bright

Opinion

MEMORANDUM OF DECISION ON DEFENDANTS'

MOTION TO DISMISS

I. INTRODUCTION

This matter arises out of an investment relationship

between the plaintiff, Boston Property Exchange

Transfer Company, Inc. ("BPETCO"), and the defendant

Merrill Lynch, Pierce, Fenner & Smith, Inc. ("ML"). As a

result of that relationship, both BPETCO and ML were

sued in Massachusetts by other parties who, as clients

of BPETCO, invested money that was handled by ML.

In that lawsuit, ML was represented by Bingham

McCutchen, LLP ("BM"), the second defendant in this

case.

As more fully set forth below, BPETCO claims that ML

made material representations in connection with the

Massachusetts lawsuit that led to a judgment in favor of

the plaintiffs there and against BPETCO. BPETCO

further claims that ML's misrepresentations led to two

federal criminal trials of BPETCO's chairman, Daniel

Carpenter, for mail and wire fraud. BPETCO claims that

it has been forced to incur millions of dollars in legal

fees defending Carpenter, all of which was made

necessary by ML's misrepresentations both during the

Massachusetts lawsuit and during Carpenter's criminal

trials. BPETCO has also asserted [*2] claims against

BMon the basis that BM knew thatML's representations

during the trial of the Massachusetts lawsuit were false

and that BM knowingly withheld documents during that

litigation that would have disclosed ML's lies.

Both defendants have moved to dismiss, on a number

of grounds, all or portions of BPETCO's amended

complaint. First the defendants claim that the court

should dismiss the case in its entirety based on the

doctrine of forum non conveniens. In addition, ML

argues that Counts Four andTwenty, which respectively

assert claims under Connecticut's Unfair Trade

PracticesAct (CUTPA) andConnecticut's SecuritiesAct

(CUSA), should be dismissed because the claims are

barred by the applicable statutes of limitations and/or

repose. In addition to relying on the doctrine of forum

non conveniens, BM joins in ML's argument regarding
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Count Four.1 BM also argues that the Amended

Complaint must be dismissed as to it because of

improper venue. Finally, BM argues that the amended

complaint must be dismissed because BPETCO lacks

a certificate of authority to do business in Connecticut.

II. RELEVANT FACTS AND ALLEGATIONS

The plaintiff [*3] alleges the following facts, which are

accepted as true for purposes of this motion. From

October 1998 until December 2000, BPETCO acted as

a "qualified intermediary" for like-kind property

exchanges under §1031 of the Internal Revenue Code.

Pursuant to that section, an investor could sell

investment real estate and, within a specific time period,

invest the proceeds from the sale in a similar investment

without paying any tax on the capital gains realized from

the first sale. BPETCO entered into a number of written

agreements with clients to engage in such transactions.

Pursuant to those agreements, BPETCO would invest

with ML cash generated from the sales of relinquished

properties, and return to the clients their original principal

plus either 3% or 6% interest, depending on how long

the funds were invested, in order to purchase the

required like-kind properties. To effectuate these

agreements, BPETCO opened two securities accounts

(the "Accounts") at ML. At all times, ML knew that the

money it was investing through the Accounts belonged

to BPETCO's clients. Notwithstanding this knowledge,

ML recommended that BPETCO invest its clients' funds

in risky stock options and other equity [*4] and debt

securities offered through ML. ML should have known

these investments were not suitable given that the

monies invested represented short-term funds from

BPETCO's §1031 clients. BPETCO reasonably relied

on ML's advice.

In or aroundOctober 2000,MLmishandled theAccounts

causing BPETCO to sustain losses of approximately

$8.6million belonging to sevenBPETCOclients.Almost

immediately after these losses occurred,ML transferred

the Accounts to Paine Webber, purportedly along with

$12 million of securities owned by BPETCO.

In January 2001, the seven BPETCO clients whose

$8.6 million was lost sued BPETCO, its chairman

(Carpenter), ML, and others in Massachusetts state

court in what became known as the Cahaly Litigation.

BPETCO defended itself by claiming that it relied on

ML's advice regarding how best to invest its clients'

funds. A key foundation to that defense was that ML

knew that the funds it was investing belonged to

BPETCO's clients in connection with §1031 exchanges.

ML defended itself by falsely claiming that it had no

knowledge that the funds it was investing belonged to

BPETCO's clients. During the trial of the case, ML

witnesses falsely testified that they understood [*5] that

the funds that they were investing actually belonged to

BPETCO. In addition, they fraudulently misrepresented

to the court and jury that when they learned that the

funds belonged to BPETCO's §1031 clients in

September 2000, ML immediately suspended trading in

theAccounts and transferred them to PaineWebber. ML

took this position to cover up its own negligence and

liability concerning the investments.

BM representedMLduring the litigation and participated

in the strategy to persuade the jury that ML at all times

believed the money it was investing belonged to

BPETCO and not its clients. BM and ML pursued this

strategy despite knowing that it was not true, and despite

being aware of documents that showed that ML was

well aware that the money it was investing belonged to

§1031 clients. In fact,MLandBM fraudulently concealed

such documents from BPETCO and the Cahaly

plaintiffs.

The trial of the case occurred in 2002. The jury returned

a verdict for the Cahaly plaintiffs against both BPETCO

and ML. The jury awarded the plaintiffs compensatory

damages of $8.6 million. The trial court then granted

ML's motion for judgment notwithstanding the verdict,

finding that there was no evidence [*6] that ML knew of

BPETCO's wrongdoing. Ultimately, the court assessed

punitive damages against BPETCO, and in November

2004 entered judgment against BPETCO in the amount

of $20 million.

The facts that gave rise to the Cahaly Litigation also

gave rise to two federal criminal trials against Carpenter.

In each trial he was found guilty by the jury, but the court

set aside the jury's verdict. Pursuant to an indemnity

agreement, BPETCO was required to pay the cost of

Carpenter's defense. The first trial took place in 2005.At

that trial, MLwitnesses perjured themselves by testifying

that they were unaware that BPETCO was investing on

behalf of §1031 clients. The ML witnesses again

provided false testimony against Carpenter at his

second trial in 2008 and fraudulently concealed the

documents that would have proved that they were lying.

1 BM is not named as a defendant in Count Twenty.
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After setting aside the jury's guilty verdict in that trial, the

district court ordered a third trial. The government has

appealed the new trial order.

In March 2009, ML's new lawyers, Dickstein Shaipro,

informed the Cahaly court of more than 10,000 pages of

previously concealed documents that were responsive

to discovery requests served on ML in the Cahaly

Litigation. [*7] These documents showed that ML knew

that the money it was investing belonged to BPETCO's

§1031 clients. They also showed that ML was

encouraging BPETCO to invest in the same risky stocks

that supposedly caused ML to close down theAccounts

in the first place. In June 2009, the Cahaly plaintiffs

prevailed at a new trial on their claims against ML. That

trial had been ordered based on documents discovered

after the first trial that showed ML had more knowledge

of BPETCO's conduct than ML's witnesses testified to

at the first trial. In connectionwith a June 2010 damages

hearing in the Cahaly Litigation, ML witnesses

acknowledged that their testimony about BPETCO and

Carpenter at the first Cahaly trial and at Carpenter's two

criminal trials was inconsistent with what the concealed

MLdocuments said.As a result of the damages hearing,

in February 2011 the Cahaly plaintiffs were awarded

$19.4 million in damages, interest, attorneys fees and

costs against ML.

Additional facts will be discussed as necessary.

III. LEGAL STANDARD

"Amotion to dismiss . . . properly attacks the jurisdiction

of the court, essentially asserting that the plaintiff cannot

as a matter of law and fact state a cause [*8] of action

that should be heard by the court . . .Amotion to dismiss

tests, inter alia, whether, on the face of the record, the

court is without jurisdiction." (Internal quotation marks

omitted.) Beecher v. Mohegan Tribe of Indians of Con-

necticut, 282 Conn. 130, 134, 918 A.2d 880 (2007).

"Pursuant to the rules of practice, a motion to dismiss is

the appropriate motion for raising a lack of subject

matter jurisdiction." St. George v. Gordon, 264 Conn.

538, 545, 825 A.2d 90 (2003). "When a . . . court

decides a jurisdictional question raised by a pretrial

motion to dismiss, it must consider the allegations of the

complaint in their most favorable light . . . In this regard,

a court must take the facts to be those alleged in the

complaint, including those facts necessarily implied from

the allegations, construing them in a manner most

favorable to the pleader." (Internal quotation marks

omitted.)Gold v. Rowland, 296 Conn. 186, 200-01, 994

A.2d 106 (2010). "If the complaint is supplemented by

undisputed facts established by affidavits submitted in

support of the motion to dismiss . . . and/or public

records of which judicial noticemay be taken . . . the trial

court, in determining the [*9] jurisdictional issue, may

consider these supplementary undisputed facts and

need not conclusively presume the validity of the

allegations of the complaint . . . Rather, those allegations

are tempered by the light shed on them by

[supplementary undisputed facts] . . . If affidavits and/or

other evidence submitted in support of a defendant's

motion to dismiss conclusively establish that jurisdiction

is lacking, and the plaintiff fails to undermine this

conclusion with counteraffidavits . . . or other evidence,

the trial court may dismiss the action without further

proceedings." (Emphasis in original; citation omitted;

internal quotation marks omitted.) Worth v. Commis-

sioner of Transportation, 135 Conn.App. 506, 516, 43

A.3d 199, cert. denied, 305 Conn. 919, 47 A.3d 389

(2012).

IV. DISCUSSION

A. Forum Non Conveniens

The defendants first argue that this case should be

dismissed pursuant to the forum non conveniens

doctrine. They claim that because the Cahaly Litigation

and Carpenter's criminal cases all took place in

Massachusetts, that is the proper forum to hear the

claims BPETCO has asserted here. They argue that

this is particularly true because other relevant

proceedings occurred in Massachusetts, including all

[*10] of the appeals associated with the trials described

above and a grievance proceeding involving the BM

attorneys who represented ML in the Cahaly Litigation.

A defendant may raise the doctrine of forum non

conveniens by way of a motion to dismiss. Durkin v.

Intevac, Inc., 258 Conn. 454, 480, 782A.2d 103 (2001).

The doctrine "is an exception to the general rule that a

court must hear and decide cases over which it has

jurisdiction by statute or constitution, and recognizes

the discretion of the court, in some few instances,

where jurisdiction and venue are proper . . . to dismiss a

suit because the court has determined that another

forum is better suited to decide the issues involved."

(Citations omitted.) Sabino v. Ruffolo, 19 Conn. App.

402, 405-06, 562 A.2d 1134 (1980). The court's

discretion to dismiss a case based on this doctrinemust

be used sparingly. "[T]he trial court's discretion does

not, however, overshadow the central principle of the
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forum non conveniens doctrine that unless the balance

is strongly in favor of the defendant, the plaintiff's choice

of forum should rarely be disturbed . . .Although it would

be inappropriate to invoke [a] rigid rule to govern

discretion . [*11] . . it bears emphasis that invocation of

the doctrine of forumnon conveniens is a drastic remedy

. . . which the trial court must approach with caution and

restraint . . . The trial court does not have unchecked

discretion to dismiss cases from a plaintiff's chosen

forum simply because another forum, in the court's

view, may be superior to that chosen by the plaintiff . . .

The plaintiff's choice of forum, which may well have

been chosen precisely because it provides the plaintiff

with certain procedural or substantive advantages,

should be respected unless equity weighs strongly in

favor of the defendant.

"The overriding inquiry in a forum non conveniens

motion is not whether some other forum might be a

good one, or even a better one than the plaintiff's

chosen forum. The question to be answered is whether

[the] plaintiff's chosen forum is itself inappropriate or

unfair because of the various private and public interest

considerations involved . . . Accordingly, the trial court,

exercising its structured discretion, should place its

thumb firmly on the plaintiff's side of the scale, as a

representation of the strong presumption in favor of the

plaintiff's chosen forum, before attempting [*12] to

balance the private and public interest factors relevant

to a forum non conveniens motion." (Emphasis in

original; citations omitted; and internal quotation marks

omitted.) Picketts v. International Playtex, Inc., 215

Conn. 490, 500-02, 576 A.2d 518 (1990).

With these principles in mind, our Supreme Court has

adopted the four-step process for examining forum non

conveniens claims outlined in Gulf Oil Corp. v. Gilbert,

330 U.S. 501, 508-09, 67 S.Ct. 839, 91 L.Ed. 1055

(1947). "First, the court should determine whether an

adequate alternative forum exists that possesses

jurisdiction over the whole case . . . Second, the court

should consider all relevant private interest factors with

a strong presumption in favor of—or, [if the plaintiff is a

stranger to the chosen forum], a weakened presumption

against disturbing—the plaintiffs' initial choice of forum.2

. . . Third, if the balance of private interest factors is

equal, the court should consider whether any public

interest factors tip the balance in favor of trying the case

in the foreign forum . . . Finally, if the public interest

factors tip the balance in favor of trying the case in the

foreign forum, the court must . . . ensure [*13] that [the]

plaintiffs can reinstate their [action] in the alternative

forum without undue inconvenience or prejudice."

(Citations omitted; internal quotation marks omitted.)

Durkin v. Intevac, Inc., supra, 258 Conn. 466.

As to the first inquiry, the court finds that Massachusetts

is an alternative forum that would have jurisdiction over

the whole case.

As to the second inquiry, the defendants point to a

number of private factors that they claim override the

plaintiff's choice of Connecticut as the forum for this

action. First, the defendants argue that the parties have

been litigating much of the underlying issues in this

case in Massachusetts since 2001 as part of the Cahaly

[*14] Litigation and Carpenter's criminal trials. They

claim that the Massachusetts courts have examined

every facet of this dispute and have already decided

many of the legal and factual issues that will need to be

addressed here. They argue that if this case goes

forward here, the parties would be required to start over.

The court is not persuaded. Regardless of whether this

matter goes forward in Connecticut or Massachusetts,

it is almost a certainty that the judge assigned to handle

the case will be different than those who oversaw the

Cahaly Litigation and Carpenter's criminal trials. In fact,

even those matters took place in different jurisdictions;

Massachusetts state and federal court. In addition, this

court is in as good a position as any court in

Massachusetts to apply the rules of res judicata and

collateral estoppel to any issue or claim that was

previously litigated and resolved. The analysis for this

court will be no different than if the Cahaly Litigation and

Carpenter criminal trials had occurred in Connecticut.

The defendants will in no way be prejudiced in making

such arguments here.

Second, BM argues that much of the proof the court will

have to consider is more accessible [*15] in

Massachusetts to a Massachusetts court. In particular,

2 There is a dispute as to whether BPETCO is a Connecticut resident. The Amended Complaint alleges that it is. The

defendants argue that the courts in Massachusetts have found that it is a Delaware corporation with a principal place of

business in Massachusetts. Given that this is a motion to dismiss, the court must accept what is pled in the complaint as true.

Nevertheless, for the reasons set forth below, the court's conclusion would be no different even if it concluded that BPETCO

was not a Connecticut resident.
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BM argues that the court will have to consider the

evidence offered during the variousMassachusetts trials

as well as a variety of discovery responses andmotions

considered in those matters. The court fails to see the

difficulty in transporting copies of those documents and

records fromMassachusetts to Hartford. This court and

the attorneys who appear before it regularly deal with

cases with large numbers of documents transported

from much further distances. And, as noted above,

copies of those same documents would have to be

provided to whatever Massachusetts court handled this

case if the court granted the defendants' motion. Having

to move those documents less than 100 miles is hardly

sufficient justification to disrupt the plaintiff's choice of

forum.

Third, BM argues that several potential witnesses are

only subject to compulsory process in Massachusetts.

In particular, BM argues that the Cahaly plaintiffs and

their counsel are located in Massachusetts. They say

that the same is true for the lawyers principally

responsible for prosecuting Carpenter and Carpenter's

lead trial counsel in both his criminal trials.

While this [*16] factor might weigh in favor of the

defendants, the court concludes that it is largely

speculative and overstated. It is unclear to what extent

the witnesses identified by BM would need to be called

as witnesses in this case. BPETCO's claims relate to

how ML handled BPETCO's accounts, what advice it

provided, and what steps it took to hide its conduct. As

to BM, the claims relate to what actions BM took to

assist ML in hiding its conduct. The court fails to see

how the witnesses upon whomBM relies are necessary

for resolution of these issues. The party seeking

dismissal bears the burden of "identifying the key

witnesses and establishing generally what their

testimonywill cover . . . The defendantsmust go beyond

a mere assertion that the evidence is in another forum .

. . and must establish who the key witnesses are and

that their testimony is material." (Citations omitted;

internal quotation marks omitted.) Durkin v. Intevac,

Inc., supra, 258 Conn. 472. The defendants have failed

to meet this burden. Furthermore, to the extent any

such testimony is necessary, it can be preserved by

videotape and played to the fact finder. Finally, the

argument ignores the fact that ML witnesses are

[*17] located in Connecticut, New York or New Jersey.

Overall, the court rejects the defendants' claims that the

parties' private interests weigh heavily in favor of

litigating this matter in Massachusetts. The defendants

have pointed to what are, at most, logistical issues that

do not come close to outweighing the plaintiff's choice

of forum. This is true regardless of whether BPETCO is

a Connecticut resident.

The court reaches the same conclusion as to the public

interest factors. The defendants argue that Connecticut

has very little interest in deciding a dispute that centers

on prior litigation in Massachusetts. They argue that the

State of Connecticut and its citizens who would be

burdened by serving as jurors should not have to deal

with issues that have little connection to the state. By

contrast, they argue that Massachusetts has a much

greater interest in resolution of thematter given the time

and resources the courts and residents of

Massachusetts have already committed to the Cahaly

Litigation and the prosecutions of Carpenter.

The court disagrees. The fact that the Massachusetts

state courts have been involved in litigation involving

Massachusetts plaintiffs suing BPETCO and ML

[*18] does not mean that those courts have any

particular interest in a dispute between BPETCO and

ML. Similarly, the fact that federal prosecutors have

twice unsuccessfully pursued criminal charges against

Carpenter is no indication of any interest by

Massachusetts and its citizens in resolving a private

dispute between the parties here. Connecticut has just

asmuch interest in resolving a disputewhere the plaintiff

claims to be a Connecticut resident as does

Massachusetts where one of the defendants, BM, is a

resident. This is particularly true given that BM also has

a significant presence in Hartford Connecticut where

one of its offices is located.MLsimilarly has a significant

presence in this state.

Similarly unpersuasive is the defendants' argument that

the possibility that Massachusetts law will apply to

someof the plaintiff's claimsweighs in favor of dismissal.

The claims asserted are either common law claims

(indemnification, contribution, unjust enrichment, breach

of contract, breach of fiduciary duty, interference with

contractual relations, conversion, negligence,

professional malpractice, churning, fraud, conspiracy,

negligent misrepresentation, defamation, and abuse of

process) [*19] as to which the defendants fail to point to

any significant differences between Connecticut and

Massachusetts law, or claims that arise solely under

Connecticut law (CUTPA, CUSA, spoliation of

evidence). In any event, "Connecticut courts are quite

capable of applying foreign law when required to do so

and it would be improper to invoke the doctrine of forum

Page 5 of 10
2012 Conn. Super. LEXIS 2578, *15

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:44B1-CKH0-0039-408S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:44B1-CKH0-0039-408S-00000-00&context=1000516


non conveniens solely to avoid a choice of law analysis."

Picketts v. International Playtex, Inc., supra, 215 Conn.

512.

Given the court's conclusion regarding the first three

factors, the fourth Durkin factor is irrelevant. For all the

foregoing reasons, the defendants' motion to dismiss

based on the doctrine of forum non conveniens is

denied.

B. CUTPA

In Count Four of the amended complaint BPETCO

alleges that the actions of ML and BM, particularly

intentionally providing false information about

BPETCO's conduct and hiding ML's own wrongful

conduct, constitute violations of CUTPA.The defendants

have moved to dismiss Count Four because the claim,

as to each defendant, is barred by the applicable statute

of limitations. In response, the plaintiff first claims that a

statute of limitations cannot be raised in a motion to

dismiss. It [*20] must be specifically pled as a special

defense.

In general, the plaintiff is correct. However, "[w]here . . .

a specific limitation is contained in the statute that

creates the right of action and establishes the remedy,

the remedy exists only during the prescribed period and

not thereafter." Moore v. McNamara, 201 Conn. 16,

22-23, 513 A.2d 660 (1980). Consequently, our

Appellate Court has held that CUTPA's "statute of

limitations is jurisdictional." Blinkoff v. O&G Industries,

113 Conn.App. 1, 9, 965 A.2d 556 (2009). As such, it

"may be raised at any time, even by the court sua

sponte, and may not be waived." Avon Meadow Con-

dominiumAss'n., Inc. v. Bank of Boston Connecticut, 50

Conn.App. 688, 700, 719 A.2d 66, cert. denied, 247

Conn. 946, 723 A.2d 320 (1998). The court will,

therefore, consider the merits of the defendants'

argument.

Connecticut General Statutes §42-110g(f), which

governs CUTPA claims, provides: "An action under this

section may not be brought more than three years after

the occurrence of a violation of this chapter." The

defendants claim that the alleged CUTPA violations

occurred more than three years before the plaintiff

instituted this action by service on October [*21] 31,

2011. In particular, the defendants argue that the

plaintiffs' claims are premised on a relationship between

ML and BPETCO that ended years before 2008 and on

the conduct of ML and BM during the Cahaly trial in

2002. First, the complaint clearly alleges that BPETCO's

relationship with ML ended in December 2000.

Amended Complaint, ¶¶41, 55-56. Second, as to ML's

and BM's misconduct, paragraph 29 of the amended

complaint alleges that: "During 2009 and continuing

into the 2010 damages trial against Merrill Lynch, it was

revealed that Merrill Lynch, Bingham McCutcheon and

Snyder had concealed documents and/or destroyed

key evidence that proved Merrill Lynch's culpability to

BPETCO and to the Cahaly plaintiffs, and which also

proved BPETCO's complete, or at least relative, lack of

culpability to the Cahaly plaintiffs." The plaintiff further

alleges in paragraph 30 that: "It was also revealed in

2010, duringSnyder's deposition and hearing testimony,

that Snyder was aware of documents and evidence that

revealed thatMerrill Lynchwitnesses committed perjury

at the initial 2002 jury trial, but willfully suppressed such

information and knowingly failed to disclose pertinent

documentary [*22] proof thereof to the Cahaly plaintiffs,

BPETCO, federal regulators and prosecutors."

According to ML, because any conduct during its

relationship with BPETCO occurred by the end of 2000,

a CUTPA claim based on that conduct is time barred.

Similarly, both defendants argue that because any

conduct relating to the Cahaly Litigation occurred by

2002, a CUTPAclaim based on such conduct is barred.

The plaintiff makes a number of arguments in response.

First, the plaintiff argues that the statute of limitations

was tolled until 2009 when the defendants' conduct was

first discovered. This argument is rejected for two

reasons. First, the plaintiff was aware that the

defendants' statements were false when made.

BPETCO knew from its own communications with ML

that ML was aware that the money being invested

belonged to BPETCO's clients. Consequently, as soon

asMLand BM presented evidence to the contrary in the

Cahaly Litigation BPETCO knew that the defendants

were engaging in the conduct that is the basis of their

CUTPA claim. There can be no tolling of a statute of

limitations when the plaintiff is aware of the wrongful

conduct and the actionable harm. Mountaindale Con-

dominium Ass'n v. Zappone, 59 Conn.App. 311, 327-

28, 757 A.2d 608 (2000); [*23] Rosato v. Mascardo, 82

Conn.App. 396, 405, 844A.2d 893 (2004). The fact that

additional evidence of the wrongful conduct is later

discovered does not change the analysis. Second, the

law in Connecticut is that CUTPA's statute of limitations

is not tolled by either the continuing course of conduct

doctrine or by fraudulent concealment. Fichera v. Mine

Hill Corp., 207 Conn. 204, 212-17, 541A.2d 472 (1988);

Flannery v. Singer Asset Finance Co., LLC, 128 Con-
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n.App. 507, 514-15, 17 A.3d 509, cert. granted, 302

Conn. 902, 23 A.3d 1242 (2011).3

The plaintiff makes two other arguments that are

directed to its CUTPA claim against ML. First, it argues

that the statute of limitations was tolled during the time

when it pursued an arbitration claim against ML. As

alleged in the amended complaint, BPETCO initiated

arbitration proceedings against ML with the Financial

Industry [*24] Regulatory Authority (FINRA) on July 21,

2010. Amended Complaint, ¶123. On May 20, 2011,

FINRA dismissed BPETCO's claims based on its

six-year eligibility rule, noting that the actions

complained of occurred more than six years before the

demand for arbitration was filed. Amended Complaint,

¶129. Thus, accepting the plaintiff's tolling argument,

any period of tolling would run from July 21, 2010 to

May 20, 2011. Such a tolling is of no help to the plaintiff.

As discussed above, by the time it filed its FINRA

arbitration demand, CUTPA's three-year statute of

limitations had already run. BPETCO's CUTPA claim

based onML's conduct during the Cahaly Litigation was

stale long before July 21, 2010.

Finally, the plaintiff argues that the complaint alleges

actual conduct by ML that falls within the three-year

CUTPA statute of limitations. In particular, BPETCO

alleges that during the second criminal trial of Carpenter,

in June 2008, "Merrill Lynch witnesses again provided

false testimony against [Carpenter]." (Emphasis in

original.) Amended Complaint, ¶81. In response, ML

argues that the witness at issue, Gerald Levine, was not

employed by ML when he testified during Carpenter's

second trial. [*25] ML would be correct if the amended

complaint specifically identified Levine as the witness. It

does not. It merely refers to "Merrill Lynch witnesses."

Construing the complaint in a light most favorable to the

plaintiff as the court must do at this stage, the court must

read the allegation as covering more than one witness

associated with ML at the time of his or her testimony.4

Consequently, based on this allegation alone, the court

will deny ML's motion to dismiss Count Four.

This allegation though does not saveBPETCO'sCUTPA

claim against BM. There is no allegation that BM

committed any unfair trade practices after the Cahaly

litigation in 2002. The allegations that it hid its conduct

until 2009 are, for the reasons set forth above,

insufficient to toll the running of CUTPA's three-year

statute of limitations as to BPETCO's claim against BM.

Thus, BM's motion to dismiss Count Four is granted.

C. CUSA

ML has also moved to dismiss Count Twenty which

alleges that ML violated CUSA's anti-fraud provision,

Conn. Gen. Stat. §36b-5. In particular, BPETCOalleges

that ML gave false and misleading information to

BPETCO in connectionwith the §1031 trades it engaged

in with client funds. Amended Complaint, ¶¶133-38. In

addition, the plaintiff alleges that ML further violated

CUSA by making "fraudulent statements that it had

been unaware that the Accounts held §1031 funds and

that it shut down BPETCO due to risky trading involving

'naked options.'" Amended Complaint, ¶139.

ML argues that BPETCO's CUSA claim must be

dismissed because it has been extinguished byCUSA's

statute of limitations and statute of repose. Connecticut

General Statutes §36b-29(f) [*27] provides that "[n]o

person may bring an action under this section more

than two years after the date of the contract for sale or

of the contract for investment advisory services, except

that with respect to actions arising out of intentional

misrepresentation or fraud in the purchase or sale of

securities, no personmay bring an actionmore than two

years from the date the misrepresentation or fraud is

discovered or in the exercise of reasonable care should

have been discovered, except that no such action may

be brought more than five years from the date of such

misrepresentation or fraud."

As noted above, ML's relationship with BPETCO ended

in 2000. Thus, any transactions that form the basis for

the CUSA claim occurred prior to that time.

3 The plaintiff argues that the court should defer ruling on this issue until the Supreme Court has issued its decision in

Flannery. The court disagrees. Flannerymerely follows the law that was articulated in Fichera over 20 years ago. This court is

bound to follow that law unless and until the Supreme Court says otherwise.

4 There is another potential problem with the plaintiff's CUTPA claim. The complaint alleges that Carpenter's second trial

occurred in June 2008. This action was commenced in October 2011, more than three years later. However, given that Merrill

has not argued that this fact alone requires dismissal under CUTPA's statute of limitations, and given that the trial may not have

concluded by October 2008, the court, again construing the complaint in a light most favorable to the plaintiff, will not grant the

motion to dismiss the CUTPA claim on this ground, at this time. The court reiterates though that because CUTPA's statute of

limitations is jurisdictional, the court can revisit the issue at any time, either at [*26] the request of a party or on its own initiative.
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Consequently, even if ML's fraud in connection with

those transactions was not discovered until years later,

no action can be brought more than five years after the

transactions occurred. Applying the clear language of

CUSA's statute of repose, any claim brought by the

plaintiff after 2005 is untimely. Furthermore, because as

noted above, BPETCO was aware of ML's fraudulent

conduct no later than during the Cahaly litigation in

2002, CUSA's two-year [*28] statute of limitations

required that any claim based onML's alleged fraudulent

conduct be asserted no later than 2004.

BPETCO attempts to save its CUSA claim by making

two arguments. First, it argues that equitable tolling

principles apply to CUSA's statute of limitations and

statute of repose. In support of this argument, the

plaintiff relies upon Clute v. Davenport Co., 584 F.Sup.

1562, 1579 (D.Conn. 1984). Such reliance ismisplaced.

While the court inClute held that Connecticut's statutory

tolling provision,Conn. Gen. Stat. §52-595, did apply to

CUSA's two-year statute of limitations, it did not

conclude that it also applied to CUSA's five-year statute

of repose. In fact, when analyzing similar repose

language in section 13 of the federal SecuritiesAct,5 the

court concluded that it precluded any consideration of

equitable tolling principles. As the court noted when

dismissing the plaintiff's claims as barred by the statute

of repose, "[i]f the three-year limit could be tolled, sec-

tion 13 would create a limitation period for all suits of

one year from the time discovery of the untrue

statements or omissions should have been made, and

the three-year provisionwould serve no purpose [*29] at

all." (Internal quotation marks omitted.) Id., 1577. This

conclusion is the same one the United States Supreme

Court reached in Lampf, Pleva, Lipkind, Prupis & Peti-

grow v. Gilbertson, 501 U.S. 350, 363, 111 S. Ct. 2773,

115 L. Ed. 2d 321 (1991). ("Because the purpose of the

3-year limitation is clearly to serve as a cut off, we hold

that tolling principles do not apply to that period.")

The same is true with respect to CUSA's five-year

statute of repose. If that provision could be tolled due to

concealment by the defendant, it would become

meaningless, and the timeliness of a claim under CUSA

would turn entirely on discovery and the two-year statute

of limitations. The court cannot and will not read a

statute in such a way as to make one of its provisions

superfluous. Other Connecticut courts have reached

this same conclusion. See, e.g., Rota v. Colonial Re-

alty/USA Corp., Superior Court, judicial district of Hart-

ford-New Britain at Hartford, Docket No. CV 92

0505840 (July 16, 1996, Aurigemma, J.) [1996 Conn.

Super. LEXIS 1889, 1996 WL 434228, at *4-5] [*30] .

In addition, for the reasons discussed in connection

with the plaintiff's CUTPAclaim, BPETCOwas aware of

the alleged fraud by ML during the Cahaly Litigation.

Consequently, the court agrees with ML that BPETCO's

CUSA claim is also barred by CUSA's two-year statute

of limitations because tolling does not apply where the

plaintiff had knowledge of the actionable harm.

Finally, BPETCO argues that the CUSA statute of

limitations and statute of repose have not even begun to

run because ML has never accurately reported the

trades at issues to the appropriate regulators. The

plaintiff seems to be arguing that because the trades

were not accurately reported, they are not yet complete,

and, because they are not complete, the time periods

for suing on the transactions has not begun. The court is

not persuaded. There is nothing in CUSA's language

that even remotely suggests such a result. In fact, the

limitation periods in CUSA run from the date of the

misrepresentation or fraud, not from the correct

reporting of the transaction at issue. [*31] Had the

legislature intended the result suggested by BPETCO it

would have said so in the statute. The court will not graft

language onto a statute which is otherwise clear on its

face.

The claims set forth in Count Twenty of the amended

complaint are barred by CUSA's two-year statute of

limitations and its five-year statute of repose.

Consequently, ML's motion to dismiss that count is

granted.

D. IMPROPER VENUE

BM argues that the plaintiff's claims must be dismissed

in their entirety because Connecticut's venue rules do

not permit such a claim to be brought against BM

anywhere in the state. BM's argument is based on

Connecticut's venue statute for corporate plaintiffs,

Conn. Gen. Stat. §51-345(c). It provides, in relevant

part: "(c) Actions by a corporation. In all actions by a

corporation, except actionsmade returnable under sub-

5 The repose language from section 13 analyzed by the court in Clute provided that: "In no event shall any such action be

brought to enforce a liability created under section 11 or section 12(1) more than three years after the security was bona fide

offered to the public, or under section 12(2) more than three years after the sale." Id., 1576.
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section (b), (d) or (g) of this section, civil process shall

be returnable as follows:

(1) If the plaintiff is either a domestic corporation or a

United States corporation and the defendant is a

resident, either (A) to the judicial district where the

plaintiff has an office or place of business or (B) to the

judicial district where the defendant resides.

(2) If [*32] the plaintiff is either a domestic corporation or

a United States corporation and the defendant is a

corporation, or a United Sates corporation and the

defendant is a corporation, domestic or foreign, to the

judicial district where (A) the plaintiff has an office or

place of business, (B) the injury occurred, (C) the

transaction occurred, or (D) the property is located or

lawfully attached.

(3) If the plaintiff is a foreign corporation and the

defendant is a resident, to the judicial district where the

defendant resides.

(4) If the plaintiff is a foreign corporation and the

defendant is a corporation, domestic or foreign, to the

judicial district where (A) the injury occurred, (B) the

transaction occurred, or (C) the property is located or

lawfully attached."

BM argues that because BPETCO is a Delaware

corporation, it is considered a foreign corporation for

venue purposes. As such, venue must be determined

by looking at subsections 3 and 4 above. BM argues

that subsection 3 does not apply because "resident"

means an individual residing in Connecticut. BM is a

Massachusetts limited liability partnership. BM also

argues that subsection 4 does not apply because it only

applies to defendants [*33] that are corporations, which

BM is not. BM concludes that because none of the

venue rules of §51-345(c) apply to a foreign corporation

(BPETCO) suing a limited liability partnership or resident

from another state (BM), this case cannot be properly

brought anywhere in the state, and, therefore, must be

dismissed.

Assuming that the predicates of BM's argument—the

statutory meanings of "foreign corporation" and

"resident"—are correct, the court nevertheless rejects

BM's conclusion. Accepting BM's conclusion would be

tantamount to deciding, based solely on a statute that

discusses only venue, that the court lacks subjectmatter

jurisdiction to hear this case. This is true because the

logic of BM's argument means that a corporation

incorporated in another state but with its principal, or

even sole, place of business in Connecticut could never

sue in Connecticut an individual or partnership that

does not reside here. This would be the case even if the

out of state defendant came into Connecticut to commit

an intentional tort on the corporation located in this

state.

To reach such a conclusion, this court would have to

ignore the clear pronouncement from our Supreme

Court on the difference [*34] between jurisdiction and

venue. "While jurisdiction is the power and authority of

the court to act, venue is the place where the power to

adjudicate is to be exercised, that is, the place where

the suit may or should be heard. The requirements of

jurisdiction are grounded in the state's inherent judicial

power, while the requirements of venue are grounded in

the convenience to litigants. Venue does not involve a

jurisdictional question but rather a procedural one, and

thus is a matter that goes to process rather than

substantive rights." (Emphasis added; internal quotation

marks omitted.) Fort Trumbull Conservancy, LLC v.

New London, 282Conn. 791, 814, 925A.2d 292 (2007).

Applying this principle, the court concluded that

"statutory venue provisions, which are merely for the

convenience of the parties, should be presumed not to

be jurisdictional in the absence of any clear expression

of legislative intent to the contrary." Id., 819.

BM has pointed to no expression of legislative intent

that the requirements of §51-345(c) were intended by

the legislature to be jurisdictional. Certainly, nothing in

the language of the statute indicates that it is intended

to do anything more than provide [*35] parties with

directions as to which Connecticut court process is

returnable. Had the legislature intended to preclude an

entire set of cases (foreign incorporated corporations v.

nonresident individuals/partnerships) from the

jurisdiction of the superior court, it would have done so

in a clear and unmistakable way. The "hole" BM has

found in the venue statute is neither.

Furthermore, the defendants' interpretation would lead

to bizarre results. A corporation principally located in

Connecticut but incorporated elsewhere could not sue

a partnership like BM for acts committed in Connecticut,

but a Connecticut corporation with little physical

presence in state could sue BM for acts committed

outside the state. In addition, a foreign corporation

could sue another foreign corporation, but not a foreign

partnership. BM never explains a reason for such

anomalies, and the court can think of none.
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Consequently, BM's motion to dismiss based on

improper venue is denied.

E. CERTIFICATE OF AUTHORITY TO CONDUCT

BUSINESS

Finally, BM claims that the plaintiff's case must be

dismissed becauseBPETCOdoes not have a certificate

of authority to do business in Connecticut. In making

this argument, BM relies [*36] upon Poly-Pak Corpora-

tion of America v. Barrett, 1 Conn.App. 99, 468 A.2d

1260 (1983). In that case, the Appellate Court affirmed

the trial court's decision dismissing the case because

"the plaintiff was barred pursuant to §33-412 of the

General Statutes from maintaining the action. Under

§33-412, a foreign corporation transacting business in

Connecticut cannot maintain an action in the courts of

this state if it has not obtained a certificate of authority to

transact business here." Id., 103.

BM's reliance is misplaced. The trial court dismissed

the plaintiff's case only after the plaintiff had presented

his evidence at trial and rested. In affirming the trial

court's dismissal, the Appellate Court noted that

"Poly-Pak could have at any time during the trial filed a

certificate of authority with the secretary of state." Id.,

104. Thus, it is clear that the question of compliance

with §33-412 must be addressed after the presentation

of evidence, not in a motion to dismiss at the outset of a

case. For this reason, the court agrees with those cases

that have held that the lack of a certificate of authority is

properly raised by way of a special defense. U.S. Bank,

N.A. v. Sekulski, Superior Court, judicial district of Litch-

field, Docket No. CV 06 6000134 (March 2, 2012,

Pickard, J.) [2012 Conn. Super. LEXIS 628, 2012 WL

1003774, at *6-7] [*37] ; Bank of New York v. Veglio,

Superior Court, judicial district of Fairfield, Docket No.

CV 07 5009817S (August 22, 2011, Hartmere, J.) [ 2011

Conn. Super. LEXIS 2114, 2011 WL 4089760].6

Consequently, the motion to dismiss for lack of a

certificate of authority is denied.

V. CONCLUSION

For all of the foregoing reasons, ML's motion to dismiss

is granted as to Count 20, and denied in all other

respects. BM's motion to dismiss is granted as to Count

Four, and denied in all other respects.

Bright, J.

6 BM citesMaxim Commercial Capital, LLC v. Arjay Precision, Inc., Superior Court, judicial district of Tolland, Docket No. CV

11 6003068 (September 13, 2011, Sferrazza, J.) [2011 Conn.Super. LEXIS 2337, at *4] for the proposition that "[t]his court may

properly consider a plaintiff's lack of a Certificate of Authority as a special defense which the defendant may raise by a motion

to dismiss." BM Memorandum of Law, February 29, 2012, p. 22. That case does not stand for that proposition at all. In Maxim,

the defendant's sixth special defense alleged that the plaintiff lacked a certificate of authority to do business in Connecticut. The

court granted the plaintiff's motion to strike the special defense in part because it failed to allege that the plaintiff was transacting

business in Connecticut. Consequently, Maxim is consistent with [*38] the decisions of other superior courts that have held that

the defense raised by BM here should be raised by way of a properly pled special defense. For the same reason, BM's reliance

on Confidence Mgmt. Sys. v. Summit Servs. Group, Superior Court, judicial district of Waterbury, Docket No. 0131551

(September 24, 1996, Fasano, J.) [17 Conn. L. Rptr. 661, 1996 Conn. Super. LEXIS 2517], is misplaced. In that case, the court

did not dismiss the plaintiff's case for lack of a certificate of authority. It granted the defendant's motion for summary judgment,

based on its properly pled special defense, because the plaintiff failed to present evidence at a stage where it was required to

do so. A motion to dismiss is not such a stage.
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MEMORANDUM OF DECISION

On September 24, 2013, the plaintiff, Sarah Cayer, filed

a three-count complaint against the defendant, Gino

Pereira. In the third count alleging a violation of the

Connecticut Unfair Trade Practices Act, General Stat-

utes §42-110a et seq. (CUTPA), shemakes the following

relevant factual allegations. In October 2012, the

defendant attended the "Rock and Shock" networking

event, where he first met the plaintiff. For several days

after, he called her and otherwise corresponded with

her. The two went out socially, where, amidst other

comments of a more personal or social nature, the

defendant expressed interest to the plaintiff in helping

the people marketing a film in which she appeared.

Over time, the defendant made numerous promises

concerning continued support for the plaintiff and other

gifts in the hopes of inducing the plaintiff into a romantic

relationship with him, but the plaintiff rebuffed these

advances. The defendant also offered to assist her in

getting future acting parts and additional work in the film

making and distribution industry in which he was active.

The plaintiff further alleges that, during the period in

which these promises [*2] were made, the plaintiff was

holding herself out as an actress and an entertainer;

she hoped the defendant would assist her to acquire

future film parts and other acting jobs. While he was

making these promises, however, the defendant was

only seeking a romantic relationship, made these

promises with no intent to fulfill them for the reasons he

articulated to her, and never intended to assist her or

otherwise support her efforts to develop a career in film

or as an entertainer. By acting in themanner in which he

did, the defendant engaged in immoral, unscrupulous

conduct in trade and commerce within the state of

Connecticut.

On October 30, 2013, the defendant filed a motion to

strike the third count on the grounds that the plaintiff had

failed to allege sufficient facts to demonstrate either that

the defendant's actions were performed in connection

with trade or commerce or that the alleged breach of

contract at issue was accompanied by aggravating

circumstances sufficient to elevate an alleged breach of

contract into a CUTPA violation. The defendant

submitted a memorandum of law in support of their

motion. On January 13, 2014, the plaintiff submitted her

objection and accompanying [*3] memorandum of law.

On February 7, 2014, the defendant submitted a reply

memorandum. This court heard argument onMarch 10,

2014.

"The purpose of a motion to strike is to contest . . . the

legal sufficiency of the allegations of any complaint . . .

to state a claim upon which relief can be granted."

(Internal quotation marks omitted.) Fort Trumbull Con-

servancy, LLC v. Alves, 262 Conn. 480, 498, 815 A.2d

1188 (2003). "If any facts provable under the express

and implied allegations in the plaintiff's complaint

support a cause of action . . . the complaint is not

vulnerable to a motion to strike." Bouchard v. People's

Bank, 219 Conn. 465, 471, 594 A.2d 1 (1991). On the

other hand, "[a] motion to strike is properly granted if the

complaint alleges mere conclusions of law that are

unsupported by the facts alleged." (Internal quotation

marks omitted.) Bridgeport Harbour Place I, LLC v.

Ganim, 303 Conn. 205, 213, 32 A.3d 296 (2011).
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"[I]t is fundamental that in determining the sufficiency of

a complaint challenged by a defendant's motion to

strike, all well-pleaded facts and those facts necessarily

implied from the allegations are taken as admitted."

(Internal quotation marks omitted.) Coe v. Board of

Education, 301 Conn. 112, 116-17, 19 A.3d 640 (2011).

"[P]leadingsmust be construed broadly and realistically,

rather than narrowly and technically." (Internal quotation

marks omitted.) Connecticut Coalition for Justice in

Education Funding, Inc. v. Rell, 295 Conn. 240, 253,

990 A.2d 206 (2010). "Moreover [the court notes] that

[w]hat is necessarily implied [in an allegation] need not

be expressly alleged." [*4] (Internal quotation marks

omitted.) Id., 252. This court takes "the facts to be those

alleged in the complaint . . . and . . . construe[s] the

complaint in themanner most favorable to sustaining its

legal sufficiency." (Internal quotation marks omitted.)

New London County Mutual Ins. Co. v. Nantes, 303

Conn. 737, 747, 36 A.3d 224 (2012).

In the present case, the defendant moves to strike the

third count alleging a CUTPA violation on two grounds.

For the first ground, the defendant argues that the

factual allegations are insufficient to show that the

defendant's actions were performed in connection with

trade or commerce. The defendant premises this

position on two arguments. First, the defendant claims

that the plaintiff does not allege that the defendant's

alleged promises were made in connection with his

involvement in the film or entertainment industry or that

he made any offers to the plaintiff as part of his work in

the entertainment and film industry. Rather, the

defendant points to allegations that these offers were

made in the context of the parties' private, personal

relationship. He also argues that the plaintiff's

allegations that the defendant made these promises

while engaged in the industry of film making and

distribution is a mere legal conclusion not supported by

the [*5] facts alleged. Second, the defendant asserts

that the alleged promises were for the purposes of

creating an employment relationship and argues that

such a relationship is not considered to be trade or

commerce under CUTPA.

In her objection, the plaintiff counters that the complaint

contains sufficient factual allegations to demonstrate

that the defendant was acting in pursuit of a trade or

commerce while making the alleged promises. The

plaintiff grounds this position both on the contention that

the allegations are sufficient to meet the "cigarette rule"

adopted by the courts in appraising CUTPA claims and

that she has articulated the specific industry in which

the defendant was operating. Further, the plaintiff claims

that the rule that CUTPA claims do not apply to actions

arising out of an employment relationship is inapplicable

here because she was holding herself out as an actor at

the time of these events. Therefore, the plaintiff claims,

her relationship with the defendant would be more

accurately characterized as an independent contractor

or a partner on which CUTPA claims could be

maintained.

In his reply, the defendant argues that the Supreme

Court has only recognized three [*6] categories of

parties who can bring CUTPA claims—specifically,

consumers, competitors, and other business persons.

As the defendant neither contracted work from the

plaintiff nor was a business partner or agent with her,

the defendant argues that he and the plaintiff has not

demonstrated a business relationship on which a

CUTPA claim could be based.

General Statutes §42-110b(a) provides: "No person

shall engage in unfair methods of competition and

unfair or deceptive acts or practices in the conduct of

any trade or commerce."General Statutes §42-110a(4)

defines "trade and commerce" as "the advertising, the

sale and rent or lease, the offering for sale or rent or

lease, or the distribution of any services and any

property, tangible or intangible, real or personal or

mixed, and any other article, commodity, or thing of

value in this state." (Internal quotation marks omitted.)

"[I]n determining whether a practice violates CUTPA

[the Supreme Court] ha[s] adopted the criteria set out in

the cigarette rule by the federal trade commission for

determining when a practice is unfair: (1) [W]hether the

practice, without necessarily having been previously

considered unlawful, offends public policy as it has

been established by statutes, the common law, or

otherwise—in [*7] other words, it is within at least the

penumbra of some common law, statutory, or other

established concept of unfairness; (2) whether it is

immoral, unethical, oppressive, or unscrupulous; (3)

whether it causes substantial injury to consumers,

[competitors or other businesspersons] . . . All three

criteria do not need to be satisfied to support a finding of

unfairness. A practice may be unfair because of the

degree to which it meets one of the criteria or because

to a lesser extent it meets all three . . . Thus a violation

of CUTPA may be established by showing either an

actual deceptive practice . . . or a practice amounting to

a violation of public policy . . . In order to enforce this

prohibition, CUTPAprovides a private cause of action to
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[a]ny person who suffers any ascertainable loss of

money or property, real or personal, as a result of the

use or employment of a [prohibited] method, act or

practice . . ." (Internal quotation marks omitted.) Harris

v. Bradley Memorial Hospital & Health Center, Inc., 296

Conn. 315, 350-51, 994 A.2d 153 (2010).

"CUTPA is not limited to conduct involving consumer

injury and . . . a competitor or other business person can

maintain a CUTPA cause of action without showing

consumer injury." (Internal quotation marks omitted.)

Fink v. Golenbock, 238 Conn. 183, 215, 680 A.2d 1243

(1996). "Thus . . . the Supreme [*8] Court interprets the

'trade' or 'commerce' language of §§42-110b and 42-

110a(4) to merely require some sort of business or

commercial relationship with the defendant." Partch v.

Wilton Meadows Health Care Center Corp., Superior

Court, judicial district of Fairfield, Docket No. CV-12-

6029435-S, 2013 Conn. Super. LEXIS 3001 (Decem-

ber 31, 2013, Sommer, J.).

"[CUTPA] was designed to protect two classes or deal

with two sets of problems. First, there is the protection

of consumers from unfair or deceptive acts or practices.

Then there is a concern with ensuring fair competition

and in order to accomplish that end, competitors and

other business people can bring a CUTPAaction. But at

the very least, other business people, who are not direct

competitors, must have some type of commercial

relationship with the alleged wrongdoer—commercial

relationship not being so much a business relationship

but some kind of relationship in the marketplace so that

the particular acts of wrongdoing alleged will interfere

with fair and open competition in that particular

marketplace." (Internal quotation marks omitted.) Lar-

ese v. Pollack, Superior Court, judicial district of Anso-

nia-Milford, Docket No. CV-13-6011985-S (May 28,

2013, Matasavage, J.) (56 Conn. L. Rptr. 184, 186,

2013 Conn. Super. LEXIS 1230, *12). "[I]n describing

the business relationship [*9] necessary for a plaintiff to

have standing to assert a CUTPA claim, the cases

indicate that a business person must have a direct

commercial relationship with the defendant, or some

other relationship with the defendant in a commercial

marketplace, so that a nexus exists between this

relationship and an ascertainable loss caused by the

defendant's unfair or deceptive practices." (Internal

quotation marks omitted.) Shehu, LLC v. Adams, Supe-

rior Court, judicial district of Waterbury, Docket No.

CV-13-6017710-S (January 17, 2014, Roche, J.) [57

Conn. L. Rptr. 484, 2014 Conn. Super. LEXIS 130].

The courts of this state have held that actions occurring

solely within certain relationships do not implicate trade

and commerce for the purposes of establishing a

CUTPA cause of action. For instance, actions falling

within the employee-employer relationship do not give

rise to a CUTPA claim. See, e.g., United Components,

Inc. v. Wdowiak, 239 Conn. 259, 264-65, 684 A.2d 693

(1996); Larese v. Pollack, supra, 56 Conn. L. Rptr.

186-87, 2013 Conn. Super. LEXIS 1230 at *15. The

Supreme Court, however, has repeatedly cautioned

that the ultimate focus of this examination should be the

nature of the defendant's conduct with regards to the

plaintiff. See Fink v. Golenbock, supra, 238 Conn. 213

(CUTPA claim viable because "Golenbock's actions

went well beyond governance of the corporation, and

placed him in direct competition with the interests of the

corporation"); Larsen Chelsey Realty Co. v. Larsen,

232 Conn. 480, 494, 656 A.2d 1009 (1995) (setting

aside jury verdict [*10] improper where employee had

joined employer's competitor and acted to harm

employer "[b]ecause these allegations lie outside the

narrow confines of the employer-employee relationship

and may constitute a violation of CUTPA . . ."

In the present case, the plaintiff has alleged that she

was holding herself out as an actor for hire and an

entertainer when they met at the "Rock and Shock"

networking event. At the time, the defendant was active

in the filmmaking and distribution industry. In addition to

whatever personal promises he made to the plaintiff,

the defendant also allegedly made representations or

promises related to her professional advancement:

specifically, professing interest in helping the people

marketing the film in which the plaintiff appeared and

offering to assist her in getting future acting parts and

additional work in the film and entertainment industry.

Although the plaintiff hoped that the defendant would

assist her in getting future work in the film industry in

which the defendant was active, the defendant was only

desirous of a romantic relationship and had no intent of

assisting the plaintiff in advancing her professional

career. Accepting these allegations as true and [*11]

viewing them in themannermost favorable to sustaining

their legal sufficiency, the court finds that they are

sufficient to show a business or commercial relationship

between the parties on which a CUTPA violation could

be based.

The parties dedicatemuch of their arguments to defining

precisely the nature of this professional relationship.

Case law provided by the parties and this court's own

research has not revealed an appropriately analogous

situation. Examining the allegationswith an eye towards

the behavior of the parties rather than their relationship,
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however, reveals interactions of a commercial or

professional nature in addition to whatever personal

relationship or romantic intentions also existed. The

court therefore does not find it necessary to determine

what label should be appended to the parties'

relationship because, regardless of the label or nature

of the relationship generally, the alleged actions could

have occurred in trade or commerce. Thus, by the

thinnest of reeds, the plaintiff has alleged sufficient facts

to survive the motion to strike on this ground.

Additionally, the defendant has also alleged that the

third count should be struck because the plaintiff's [*12]

central claim is that the defendant has breached a

contract, this CUTPA count has merely been attached

to enhance her damage claim, and the plaintiff has

failed to allege sufficient aggravating circumstances

capable of elevating the contract claim into a CUTPA

violation. As the Supreme Court has noted, "not every

contractual breach rises to the level of a CUTPA

violation." (Internal quotation marks omitted.) Naples v.

Keystone Building & Development Corp., 295 Conn.

214, 228, 990 A.2d 326 (2010). "There is a split of

authority in Superior Court decisions regarding what is

necessary to establish a CUTPA claim for breach of

contract, [with] themajority holding that a simple breach

of contract, even if intentional, does not amount to a

violation of CUTPA in the absence of substantial

aggravating circumstances . . . Where the plaintiff

alleges . . . aggravating circumstances, beyond a mere

breach of contract that may bring the case within the

cigarette rule, the CUTPAclaimmay withstand amotion

to strike." (Citations omitted; internal quotation marks

omitted.) Cormier v. Peterson Homes, LLC, Superior

Court, judicial district ofWindhamatWillimantic, Docket

No. CV-12-6005066S, 2012 Conn. Super. LEXIS 3172

(December 28, 2012, Calmar, J.).

In the present case, counts one and two, the allegations

of which [*13] the parties have explicitly stated the court

can consider in ruling on this motion to strike, are

premised on the defendant's breach of the signed

agreement between them and justifiable reliance and

promissory estoppel grounds, respectively. Count three,

however, is based primarily on the misleading behavior

of the defendant towards the plaintiff with regards to her

professional concerns and advancement. The court

therefore does not find this reason to be adequate

grounds on which to grant the defendant's motion to

strike.

Finally, the defendant has argued that the third count

should be stricken because the plaintiff's allegations

concern a purely private dispute. It is not clear whether

the defendant intends this position to be an argument in

support of his contention that the defendant's behavior

did not occur in trade or commerce or as a separate

ground altogether. To the extent that this argument and

the case law upon which it relies reflects the concern

that the behavior underlying a CUTPAclaim must occur

in trade or commerce, the defendant's arguments have

already been addressed by the court's prior analysis of

this issue in this memorandum. To the extent that the

defendant seeks [*14] to assert a new ground

independent from those grounds articulated in itsmotion

to strike, the court refuses to consider it. SeeMeredith v.

Police Commission, 182 Conn. 138, 140, 438 A.2d 27

(1980) ("[i]n ruling on a motion to strike the trial court is

limited to considering the grounds specified in the

motion" [emphasis added]).

For the foregoing reasons, the defendant's motion to

strike is denied.

HILLER, Judge Trial Referee
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Case Summary

Procedural Posture

Plaintiff city sued defendant out-of-state firearms dealers

for public nuisance on the theory that they intentionally

or negligently sold firearms in a manner susceptible to

illegal trafficking to the city. The United States District

Court for the Eastern District of New York issued a

default judgment and permanent injunctions in favor of

the city. Defendants appealed.

Overview

After engaging in litigation with the city for several

years, defendants purposely and knowingly defaulted.

The permanent injunctions prohibited defendants from

further violations of the law and required them to

undergo supervision by a court-appointed special

master. They appealed, asserting that a default

judgment should not have been entered; that the default

judgment was void for lack of personal jurisdiction and,

in the alternative, that the injunctions violated Fed. R.

Civ. P. 65(d) or were unconstitutional. The appellate

court held that the district court did not abuse its

discretion in entering a default and issuing a default

judgment against each of the defendants. Defendants

forfeited the defense of lack of personal jurisdiction and

any other defenses they may have had by willfully

abandoning their defense of the litigation. The default

judgment against themwas therefore not void. However,

the injunctions issued violated the requirements of Rule

65(d) because they were insufficiently specific or

overbroad. The injunctions also were problematic

because of the extent to which they vested a special

master with discretion to determine the terms of the

injunctions themselves.

Outcome

The appellate court affirmed the entry of default

judgment against defendants, but vacated the

injunctions issued against them and remanded the

matter to the district court for further proceedings.

Counsel: FREDERICKA. BRODIE (Kenneth W. Taber,

of counsel), Pillsbury Winthrop Shaw Pittman, LLP,

New York, N.Y.; ERIC PROSHANSKY, Assistant

Corporation Counsel (Richard J. Costa, Ari Biernoff, of

counsel), for Michael A. Cardozo, Corporation Counsel

of the City of New York, New York, N.Y., for

Plaintiff-Appellee City of New York.

JUSTIN S. KAHN, Kahn Law Firm, Charleston, S.C., for

Defendant-Appellant Mickalis Pawn Shop, LLC.

JOHNF.RENZULLI (Scott C.Allan, of counsel), Renzulli

Law Firm, LLP, White Plains, N.Y., for

Defendant-Appellant Adventure Outdoors, Inc.

Judges: Before: SACK and WESLEY, Circuit Judges,

and EATON, Judge. **. [**3] JudgeWesley concurs in a

separate opinion.

Opinion by: SACK

Opinion

[*118] SACK, Circuit Judge:

These appeals present what appear to be two issues of

first impression in this Circuit. First, whether a defendant

who repeatedly moves to dismiss for lack of personal

jurisdiction, but then withdraws from the litigation after

those motions are denied, is permitted to attack an

ensuing default judgment on the grounds that it is void

for lack of personal jurisdiction. Second, whether a

federal district court may exercise personal jurisdiction

over an out-of-state firearms dealer under the NewYork

long-arm statute, N.Y. C.P.L.R. § 302, based solely on

the fact that the dealer's unlawful sales practices have

facilitated the trafficking of guns by third parties to New

York State, where those guns contribute to a public

nuisance. Because we resolve the first question in the

negative, we do not reach the second.

TheCity of NewYork (the "City") instituted this lawsuit in

May 2006 against fifteen federally licensed retail

firearms dealers operating from stores inGeorgia, Ohio,

Pennsylvania, South Carolina, and [**4] Virginia. The

defendants-appellants, Mickalis Pawn Shop, LLC

("Mickalis Pawn") and Adventure Outdoors, Inc.

("Adventure Outdoors") are among those dealers. 1 21

Mickalis Pawn andAdventure Outdoors each operate a

** The Honorable Richard K. Eaton, Judge of the United States Court of International Trade, sitting by designation.

1 Although there were many defendants in the district court that are not parties to this appeal, for ease of reference we refer

to these two defendants-appellants simply as the "defendants."
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single retail store in South Carolina and Georgia,

respectively. Each separately moved to dismiss the

City's complaint against it on the theory that the district

court lacked personal jurisdiction over it. The district

court (Jack B. Weinstein, Judge), denying those

motions, concluded that the City had made at least a

prima facie showing of personal jurisdiction, but left the

final determination of personal jurisdiction for trial.

After additional rounds of motion practice and varying

amounts of discovery, the two defendants each moved

to withdraw their respective counsel and announced to

the district court that they would proceed no further in

the litigation. The district court entered a default against

each of them. Eventually, after proceedings before a

magistrate judge, the court entered [**5] a default

judgment and ordered permanent [*119] injunctive

relief against both defendants.

Both defendants now appeal from the default judgment

on various grounds. 2 First, they assert that their

withdrawal from the litigation did not justify the district

court's entry of default or the issuance of a default

judgment against them. Second, they contend that the

district court lacked personal jurisdiction over them, and

therefore that the default judgment is void. Finally, the

defendants challenge the permanent injunctions as

unconstitutional or as in violation of Federal Rule of Civil

Procedure 65(d).

We conclude that the district court did not abuse its

discretion in entering a default and issuing a default

judgment against each of the defendants. We also

conclude that the defendants forfeited the defense of

lack of personal jurisdiction and any other defenses

theymay have had bywillfully abandoning their defense

of the litigation. The default judgment against them is

therefore not void. However, because we agree with the

defendants that the injunctions issued by the district

[**6] court violate the requirements of Rule 65(d), we

vacate the injunctions and remand to the district court

for it to craft appropriate injunctive relief.

BACKGROUND

The facts underlying this litigation are discussed in

detail in two lengthy opinions by the district court. See

City of New York v. A-1 Jewelry & Pawn, Inc. ("A-1

Jewelry I"), 501 F. Supp. 2d 369 (E.D.N.Y. 2007);City of

New York v. A-1 Jewelry & Pawn, Inc. ("A-1 Jewelry II"),

247 F.R.D. 296 (E.D.N.Y. 2007). We repeat them here

only insofar as we think it necessary for an

understanding of our resolution of these appeals.

The Defendants-Appellants

Mickalis Pawn is a limited liability company formed

under South Carolina law. It operates a single retail

store -- a pawn shop in Summerville, South Carolina --

where it sells, among other things, firearms. At all

relevant times, Mickalis Pawn's revenue has been

derived entirely from sales made at its Summerville

store to customers who visit the store in person. As of

2006, Mickalis Pawn did not offer anything for sale in

NewYork, nor had it ever done so. It has never sold any

merchandise by mail order, by telephone, or by means

of the Internet.

Adventure Outdoors is a Georgia corporation [**7] with

its principal place of business in Georgia. It operates a

single retail store, located in Smyrna, Georgia, from

which it sells sporting goods, hunting and fishing

equipment, camping supplies, and firearms and

ammunition. Like Mickalis Pawn, its revenue is derived

from salesmade at its retail store to customers who visit

the store in person. It does not ship its goods out of

state, nor does it sell firearms at gun shows.

Adventure Outdoors has, however, maintained three

websites through which customers may initiate the

process of purchasing firearms from its store. These

websites allow a customer from Georgia or elsewhere

in the United States to place a deposit on a firearm

through awholesale distributor and direct the distributor

to ship the firearm toAdventureOutdoors. The customer

must then visit Adventure Outdoors' store in person to

complete the sale and retrieve the firearm. Adventure

Outdoors concedes that this system would [*120]

permit a New York resident to purchase a gun from

Adventure Outdoors, but only if he or she traveled to

Georgia to pick it up.Adventure Outdoors has sold guns

to residents of other states this way, but never to a New

York State resident.

Proceedings [**8] in the District Court

On May 15, 2006, the City brought suit against fifteen

federally licensed retail firearms dealers located in

states other than New York, including Mickalis Pawn

and Adventure Outdoors, alleging that they engaged in

2 The two defendants' appeals were consolidated for argument on March 11, 2010, before the same panel of this Court.
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unlawful sales practices that contribute to a public

nuisance in the City. 3 The City alleged in its complaint

that each of the fifteen firearms dealers engages in

"'strawman' purchases" that facilitate the acquisition of

firearms by individuals who are prohibited by law from

buying or possessing them. 4 Compl. ¶ 21 (May 15,

2006). Many of these illegally purchased firearms, the

City alleged, are used to commit crimes in the City

within a short time after their sale by the defendants.

TheCity's initial complaint asserted five causes of action

-- public nuisance, statutory nuisance, negligence,

negligence per se, and negligent entrustment -- and

sought damages, nuisance-abatement costs, and

permanent injunctive relief.

On August [**11] 8, 2006, Mickalis Pawn, Adventure

Outdoors, and four other defendant firearms dealers

each timely moved to dismiss the complaint as to it for

lack of personal jurisdiction. The moving defendants

asserted that the requirements of theNewYork long-arm

statute, C.P.L.R. § 302, were not satisfied; that the

defendants lacked the constitutionally requisite [*121]

minimum contacts with New York; and that the

defendants never purposely availed themselves of

interstate commerce such that they should reasonably

anticipate defending a lawsuit in New York. The

defendants argued that requiring out-of-state retailers

such as themselves to litigate this action in a state with

which they have no connection would violate both New

York law and tenets of due process under the Fifth and

Fourteenth Amendments.

On August 15, 2007, following jurisdictional discovery,

the district court denied the motions to dismiss in what it

characterized as a "case of first impression" applying

the New York long-arm statute to public-nuisance suits

against out-of-state firearms dealers.A-1 Jewelry I, 501

F. Supp. 2d at 374. The court stated that the City's

burden at the pleading stage was not to prove personal

jurisdiction conclusively, [**12] but to showa "substantial

likelihood that all the elements of jurisdiction" could be

established at trial. Id. at 416. After reviewing evidence

of the defendants' sales of firearms and the recovery of

some of those firearms in New York, the court

determined that the City had "demonstrated, with a high

degree of probability, that [the] defendants' knowing

parallel conduct in their individual states, relying on

interstate commerce, ha[s] been responsible for the

funneling into New York of large quantities of handguns

used by local criminals to terrorize significant portions

of the City's population." Id. at 374. The district court

concluded that these allegations were "sufficient to

provide theminimumcontacts necessary for an exercise

of personal jurisdiction by the State of New York," id. at

428, and to satisfy the requirements of that provision of

New York's long-arm statute permitting jurisdiction over

a person who "commits a tortious act without the state

causing injury to person or property within the state, . .

3 Mayor Michael Bloomberg announced the filing of this lawsuit at a press conference held on May 15, 2006. In response to

certain allegedly defamatory comments made by the mayor at that press conference, Mickalis Pawn and Adventure Outdoors

[**9] each brought suit for defamation against the mayor, the City of NewYork, and others, in South Carolina and Georgia state

courts, respectively. Following the City's unsuccessful attempt to remove each lawsuit to federal court, see Adventure

Outdoors, Inc. v. Bloomberg, 552 F.3d 1290 (11th Cir. 2008) (reversing with instructions to remand to state court); Mickalis

Pawn Shop, LLC v. Bloomberg, 482 F. Supp. 2d 707 (D.S.C. 2007) (remanding case to state court), both cases proceeded in

state venues. Adventure Outdoors' lawsuit was ultimately dismissed for failure to comply with certain procedural requirements

of Georgia law, see Adventure Outdoors, Inc. v. Bloomberg, 307 Ga. App. 356, 705 S.E.2d 241 (Ga. Ct. App. 2010) (affirming

dismissal of lawsuit), while Mickalis Pawn's lawsuit survived amotion to dismiss and, after being voluntarily dismissed and then

reinstated, appears to remain pending, see Mickalis Pawn Shop, LLC v. Bloomberg, No. 06-CP-08-1734 (S.C. Ct. C.P.

Berkeley County, reinstated Mar. 27, 2009). Neither litigation is at issue in these appeals.

The City of NewYork also brought a separate but related action in December 2006 against twelve other federally licensed retail

firearms dealers on [**10] similar grounds. See City of New York v. Bob Moates' Sport- Shop, Inc., No. 06-CV-6504 (E.D.N.Y.)

(complaint filed Dec. 7, 2006). That litigation, which was also before JudgeWeinstein, ended in 2008 after all twelve defendants

settled or were dismissed. SeeCity of NewYork v. BobMoates' Sport Shop, Inc., 253 F.R.D. 237 (E.D.N.Y. 2008) (approving

settlement). Like the Georgia and South Carolina state-court suits, the Bob Moates' lawsuit is not at issue in these appeals.

4 In a "straw" purchase, one individual buys a firearm with the purpose of transferring it to another individual who is prohibited

from purchasing it himself. SeeCity of NewYork v. Beretta U.S.A. Corp., 524 F.3d 384, 391 (2dCir. 2008), cert. denied, 556U.S.

1104, 129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009). The stand-in, rather than the true buyer, completes the official form registering

the sale, ATF Form 4473, and submits to the federally mandated background check. See United States v. Robinson, 586 F.3d

540, 541 n.1 (7th Cir. 2009). A seller who knowingly participates in a straw purchase is subject to federal criminal prosecution.

See, e.g., Adventure Outdoors, Inc. v. Bloomberg, 552 F.3d 1290, 1300 (11th Cir. 2008) (collecting cases).
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. if he . . . expects or should reasonably expect the act to

have consequences in the state and derives substantial

revenue from interstate or international commerce."

[**13] N.Y. C.P.L.R. § 302(a)(3)(ii). See A-1 Jewelry I,

501 F. Supp. 2d at 424-29. The defendants sought

leave to take an interlocutory appeal; the district court

denied that request.

On August 29, 2007, the City filed an amended

complaint. The City substituted, for the five claims in its

original complaint, two claims under N.Y. Penal Law §§

240.45 and 400.05 -- one each for public and statutory

nuisance, respectively -- and sought injunctive relief

only.

Adventure Outdoors andMickalis Pawn, among others,

again moved to dismiss based on, inter alia, lack of

personal jurisdiction. 5 On December 18, 2007, the

district court denied the defendants' renewed motion in

its entirety. See A-1 Jewelry II, 247 F.R.D. at 305. The

district court ordered an expedited discovery schedule

and set a trial date of May 27, 2008.

Mickalis Pawn's Default

On February 13, 2008, Larry Mickalis, the principal of

Mickalis Pawn, was indicted by a federal grand jury in

South Carolina for knowingly selling a firearm and

ammunition to a convicted felon in violation of 18U.S.C.

§§ 922(d)(1) and 924(a)(2). 6 On February 27, Mickalis

[*122] Pawn again moved to stay all litigation with the

City pending resolution of the criminal case against Mr.

Mickalis; the court denied that motion in early March.

See City of New York v. A-1 Jewelry & Pawn, Inc., No.

06-CV-2233, 2008 WL 630483, 2008 U.S. Dist. LEXIS

16708 (E.D.N.Y. Mar. 4, 2008).

About one week later, on March 12, 2008, each of the

three law firms representing Mickalis Pawn

simultaneously moved to withdraw as counsel, citing

the indictment of Mr. Mickalis and his decision to

concentrate his financial resources on defending himself

in the criminal action. Counsel asserted in their

withdrawal motions that Mickalis Pawn would

[**15] continue to assert its defense of lack of personal

jurisdiction and did not intend to waive that defense.

The City opposed the motions, arguing that such

withdrawal of counsel would frustrate discovery and

substantially delay the proceedings.

On March 18, the district court (Cheryl L. Pollak,

Magistrate Judge) held a status conference to discuss,

among other things, themotions of counsel to withdraw.

At the conference, counsel for Mickalis Pawn confirmed

that their client consented to their withdrawal. Counsel

also announced, however, that "Mickalis Pawn has

decided that it does not intend to further defend this

case." Transcript of Proceedings at 14 (Mar. 18, 2008).

Counsel advised the court that Mr. Mickalis, acting on

behalf of Mickalis Pawn, "understands that [default] is

an obvious consequence of his decision to no longer

defend" the lawsuit. Id. When the City argued that

Mickalis Pawn's failure to defend would lead to entry of

default judgment and the imposition of injunctive relief,

one of Mickalis Pawn's attorneys stated that his client

"does understand the consequences." Id. at 15.

At the suggestion of counsel, Mr. Mickalis then joined

the conference before the magistrate judge [**16] by

telephone. Mr. Mickalis confirmed to the court that

Mickalis Pawn had no intention of retaining substitute

counsel or of further participating in the litigation.

Magistrate Judge Pollak warned Mr. Mickalis: "[I]f you

do not have an attorney to represent Mickalis Pawn,

then the City is going to move for a default and because

corporations cannot appear in court without counsel, a

default will enter. . . . [T]hat means that the injunctive

relief that the City has requested will in all likelihood be

granted." Id. at 17. Mr. Mickalis indicated that he

understood this, but nonetheless reaffirmed his desire

to withdraw from the case. When Magistrate Judge

Pollak suggested that she might not permit all three of

Mickalis Pawn's law firms to withdraw, one of Mickalis

Pawn's attorneys protested that "[t]here's not a whole

lot to defend if [Mr. Mickalis is] prepared to go into

default." Id. at 18.

Although counsel for Mickalis Pawn conceded that

default was the "likely" result of its decision to withdraw,

id. at 22, Mickalis Pawn did not expressly consent to

5 Adventure Outdoors and Mickalis Pawn also sought dismissal for failure to state a claim pursuant to Federal Rule of Civil

Procedure 12(b)(6). In the alternative, they requested a stay of litigation pending appeal in City of New York v. Beretta U.S.A.

Corp., 401 F. Supp. 2d 244 (E.D.N.Y. 2005), rev'd in part, 524 F.3d 384 (2d Cir. 2008), cert. denied, 556 U.S. 1104, 129 S. Ct.

1579, 173 L. Ed. 2d 675 (2009). The district [**14] court denied the stay application. A-1 Jewelry II, 247 F.R.D. at 355.

6 By agreement with the government, Mr. Mickalis ultimately pleaded guilty to a less serious offense: failure to properly

maintain records in violation of 18 U.S.C. §§ 922(m) and 924(a)(3)(B).
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entry of a default. But in a March 18 letter to the court,

counsel for Mickalis Pawn confirmed that they had

advised their client "that [**17] if themotions to withdraw

as counsel . . . are granted[,] th[e] defendant will be

without counsel" and "the Court will enter default

judgment against it." Letter to Magistrate Judge Pollak

from Renzulli Law Firm, LLP (Mar. 18, 2008).

[*123] As a result of what the City perceived to be

Mickalis Pawn's acquiescence to a default, the City

agreed to abandon the taking of a deposition of Larry

Mickalis scheduled to be held shortly thereafter, as well

as other pending discovery. TheCity advisedMagistrate

Judge Pollak that it would seek a default judgment if

Mickalis Pawn's counsel's motions to withdraw were

granted, and the City detailed the precise injunctive

relief that it would request.

On March 27, 2008, the magistrate judge granted the

pending motions for withdrawal of counsel. The City

then formally requested that a default be entered against

Mickalis Pawn pursuant to Federal Rule of Civil

Procedure 55(a). The Clerk of Court entered the default

on April 2, 2008.

Two months later, in June 2008, the City moved for a

default judgment against Mickalis Pawn pursuant to

Federal Rule of Civil Procedure 55(b)(2).Mickalis Pawn,

putatively representing itself pro se, opposed themotion

by submitting [**18] a list of objections. After reviewing

both parties' submissions, the magistrate judge issued

a report and recommendation suggesting that the City's

motion be granted and that the City's proposed findings

of fact and conclusions of law be adopted in their

entirety. On September 19, 2008, the district court (Jack

B. Weinstein, Judge) adopted the magistrate judge's

recommendation and issued the City's proposed

findings of fact and conclusions of law as its own. See

City of New York v. A-1 Jewelry & Pawn, Inc., No.

06-CV-2233, 2008WL 4298501, 2008 U.S. Dist. LEXIS

87236 (E.D.N.Y. Sept. 19, 2008). 7

Default judgment against Mickalis Pawn was entered

on March 24, 2009. The district court also entered a

permanent injunction against Mickalis Pawn. See City

of New York v. Mickalis Pawn Shop, LLC ("Mickalis

Pawn Inj."), No. 06-CV-2233, 2009 WL 792042, at *1

(E.D.N.Y. Mar. 23, 2009). 8 The injunction provided for,

among other [**19] things, the appointment of a special

master and the implementation of remedial measures

to abate the public nuisance created byMickalis Pawn's

illegal firearms sales. See id.

Adventure Outdoors' Default

UnlikeMickalis Pawn,AdventureOutdoors continued to

participate in the lawsuit through the close of discovery.

On April 29, 2008, all other defendants having either

settled or defaulted, Adventure Outdoors moved for

summary judgment seeking dismissal based on, inter

alia, lack of personal jurisdiction and preemption by the

Protection of Lawful Commerce in Arms Act, 15 U.S.C.

§§ 7901-7903.

While Adventure Outdoors' summary-judgment motion

was pending, the district court issued an order sua

sponte directing the parties to make submissions as to

whether they were entitled to a trial by jury. Following

oral argument held onMay 21, the district court decided

that neither party was so entitled. The court announced

that it would sit as the finder of fact with the assistance

of an advisory jury, as provided by Federal Rule of Civil

Procedure 39(c). The following day, the district court

denied Adventure Outdoors' motion for summary

judgment. See City of New York v. A-1 Jewelry & Pawn,

Inc. ("A-1 Jewelry III"), 252 F.R.D. 130, 131 (E.D.N.Y.

2008) [**20] . The court directed that the trial begin on

May 27, 2008, with the selection of the advisory jury.

[*124] On June 2, in the midst of jury selection, counsel

for Adventure Outdoors moved to withdraw from the

case. In a written submission, counsel reported that

Adventure Outdoors had "chosen not to engage in the

futile exercise of defending itself at a bench trial." Motion

of Renzulli Law Firm to Withdraw as Counsel ("Renzulli

Withdrawal Motion") at 1 (June 2, 2008). Counsel

asserted that if the district court sat as factfinder, the

ultimate outcome of the trial would be a "foregone

conclusion" andAdventureOutdoors would "not receive

a fair trial." Id. Counsel also adverted to their client's

limited financial resources.

Counsel advised the court that Adventure Outdoors

nonetheless intended "to appeal from any default

7 The magistrate judge subsequently amended her report and recommendation on January 27, 2009. See City of New York

v. Adventure Outdoors, Inc., 644 F. Supp. 2d 201, 203, 218 (E.D.N.Y. 2009) (adopting magistrate judge's amended report

and recommendation as to Mickalis Pawn).

8 Not available on Lexis.
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judgment that may be entered against it." Id. Attached

to the motion was a declaration by Jay Wallace, the

president of Adventure Outdoors, attesting that he had

been "informed . . . of the consequences of not

participating in the bench trial" and affirming that

Adventure Outdoors consented to counsel's

[**21] withdrawal. Aff. of Jay Wallace ¶ 3, Ex. 1 to

Renzulli Withdrawal Motion.

The district court, upon hearing argument from the

parties, deniedAdventure Outdoors' motion to withdraw

its counsel in light of the fact that trial was already

underway. The court warned that if Adventure Outdoors

"refuse[d] to go forward with the case," that course of

conduct would "constitute a default" under Federal Rule

of Civil Procedure 55. Transcript of Proceedings at 7

(June 2, 2008). When the district court asked whether

the defendant "refuse[d] to go forward with [jury]

selection and further proceedings" in thematter, counsel

responded that Adventure Outdoors indeed so refused.

Id. at 10-12. Counsel declined, however, to consent

expressly to entry of default or default judgment.

In light of Adventure Outdoors' refusal to proceed, the

City consented to dismissal of the advisory jury. The

district court then notedAdventure Outdoors' default on

the record, conditionally granted the City's motion for

default judgment, and directed that all further

proceedings in the case be held before the magistrate

judge. 9

Thereafter, theCity andAdventureOutdoors eachmade

submissions to themagistrate judge regarding theCity's

motion for default judgment. On January 27, 2009, the

magistrate judge issued her report and recommendation

to the effect that a default judgment be granted and that

the City's proposed findings of fact and conclusions of

law be adopted. See City of New York v. Adventure

Outdoors, Inc. ("A-1 Jewelry IV"), 644 F. Supp. 2d 201,

203-18 (E.D.N.Y. 2009) (reproducing text of magistrate

judge's January 27, 2009 report and recommendation).

Adventure Outdoors submitted detailed objections to

the magistrate judge's report and recommendation.

On March 24, 2009, the district court adopted the

magistrate judge's report and recommendation in its

entirety and entered a default judgment against

Adventure Outdoors, simultaneously with the entry of

default judgment against Mickalis Pawn. Id. at 203. The

district court also issued a permanent injunction against

Adventure Outdoors with terms substantially identical

to those of the injunction [**23] entered against Mickalis

Pawn. SeeCity of NewYork v.AdventureOutdoors, Inc.

("Adventure Outdoors Inj."), No. 06-CV-2233, [*125]

2009 WL 792023 (E.D.N.Y. Mar. 23, 2009). 10

The defendants appeal.

DISCUSSION

I. Subject-Matter Jurisdiction

Following oral argument, we solicited supplemental

briefing from the parties to address the effect of the

Protection of Lawful Commerce inArmsAct ("PLCAA"),

15 U.S.C. § 7901 et seq., on these appeals.

The PLCAA, enacted by Congress in 2005, provides in

pertinent part that "[a] qualified civil liability action may

not be brought in any Federal or State court." 15 U.S.C.

§ 7902(a). A "qualified civil liability action" is defined as

"a civil action or proceeding . . . brought by any person

against a manufacturer or seller of a qualified product 11

. . . [arising] from the criminal or unlawful misuse of a

qualified product by the person or a third party." Id. §

7903(5)(A) (footnote added). The definition is, however,

subject to several statutory exclusions. A lawsuit is not

barred by the PLCAA, for example, if it is "an action in

which a manufacturer or seller of a qualified product

knowingly violated a State or Federal statute applicable

[**24] to the sale or marketing of the product, and the

violation was a proximate cause of the harm for which

relief is sought." Id. § 7903(5)(A)(iii).

We previously had occasion to consider this provision,

which has come to be known as the "predicate

exception," in City of New York v. Beretta U.S.A. Corp.,

9 During the conference, the City raised the question whether Adventure Outdoors would be permitted [**22] to appeal from

the entry of default judgment. The district court properly declined to consider the issue, explaining that the question was not for

it to decide.

10 Not available on Lexis.

11 The PLCAA defines the term "qualified product" as "a firearm . . . , including any antique firearm . . . , or ammunition . . . ,

or a component part of a firearm or ammunition, that has been shipped or transported in interstate or foreign commerce." 15

U.S.C. § 7903(4).
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524 F.3d 384 (2d Cir. 2008), cert. denied, 556 U.S.

1104, 129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009). There

we upheld the constitutionality of the PLCAA against

challenges arising under the Commerce Clause, the

First and Tenth Amendments, and the principle of

separation of powers. See id. at 393-98. We also

determined, over a dissent, that N.Y. Penal Law §

240.45 was not a "statute applicable to the sale or

marketing of firearms" for the purposes of the predicate

exception. Id. at 399-404. We therefore concluded that

dismissal of the plaintiff's public-nuisance suit against

various firearms manufacturers arising under section

240.45 was required. Id. at 404. [**25] We did not

expressly consider, however, whether the PLCAA

deprived the court of subject-matter jurisdiction over a

"qualified civil liability action."

In the instant appeals, we solicited supplemental briefing

from the parties on two questions. First, we asked them

to address whether the PLCAAdeprives a federal court

of subject-matter jurisdiction over a "qualified civil liability

action," or if instead the PLCAA provides a complete

defense against such an action. Second, we asked the

parties to address whether the predicate exception

applies only when the plaintiff pleads, as its cause of

action, the violation of "a State or Federal statute

applicable to the sale or marketing of the product," or if,

instead, supporting factual allegations concerning a

statutory violation may satisfy the predicate exception

even where the plaintiff's cause of action is not directly

premised on the identified statutory violation.

Federal courts have an independent obligation to inquire

into the existence of subject-matter jurisdiction. Ar-

baugh v. Y & H Corp., 546 U.S. 500, 514, 126 S. Ct.

[*126] 1235, 163 L. Ed. 2d 1097 (2006).

"[S]ubject-matter jurisdiction, because it involves a

court's power to hear a case, can never be forfeited or

waived." [**26] Id. (internal quotation marks omitted).

"Our inquiry to ascertainwhetherwe have subjectmatter

jurisdiction ordinarily precedes our analysis of the

merits." Jennifer Matthew Nursing & Rehab. Ctr. v. U.S.

Dep't of Health & Human Servs., 607 F.3d 951, 955 (2d

Cir. 2010). We review the question of subject-matter

jurisdiction de novo. 12 DiTolla v. Doral Dental IPA of

N.Y., 469 F.3d 271, 275 (2d Cir. 2006).

Whether a court possesses subject-matter jurisdiction,

and whether a plaintiff can state a claim for relief, "are

two questions that are easily, and often, confused."

Carlson v. Principal Fin. Grp., 320 F.3d 301, 305-06 (2d

Cir. 2003). [**27] The concept of subject-matter

jurisdiction, which relates solely to the court's

adjudicatory authority, is analytically distinct from "the

essential ingredients of a [plaintiff's] claim for relief."

Arbaugh, 546 U.S. at 503.

Because "[b]randing a rule as going to a court's

subject-matter jurisdiction alters the normal operation

of our adversarial system," Henderson ex rel. Hender-

son v. Shinseki, 131 S. Ct. 1197, 1202, 179 L. Ed. 2d

159 (2011), and "[b]ecause the consequences that

attach to the jurisdictional label may be so drastic," id.,

the Supreme Court has endeavored in recent years "to

bring some discipline to the use of this term," id. To that

end, the Supreme Court has developed a bright-line

test to determine whether a particular statutory

restriction is one that deprives a court of subject-matter

jurisdiction.

If the Legislature clearly states that a threshold

limitation on a statute's scope shall count as

jurisdictional, then courts and litigants will be duly

instructed and will not be left to wrestle with the

issue. But whenCongress does not rank a statutory

limitation on coverage as jurisdictional, courts

should treat the restriction as nonjurisdictional in

character.

Arbaugh, 546U.S. at 515-16 [**28] (footnote and citation

omitted). Arbaugh represents a "powerful statement[]

that courts should be reluctant to make issues

jurisdictional . . . unless statutory language requires it."

Zhong v. U.S. Dep't of Justice, 489 F.3d 126, 134 (2d

Cir. 2007) (Calabresi, J., concurring in denial of

rehearing en banc).

To be sure, the SupremeCourt has noted sinceArbaugh

that "Congress . . . need not usemagic words in order to

speak clearly," Henderson, 131 S. Ct. at 1203, and that

"'[c]ontext, including th[e] [Supreme] Court's

interpretation of similar provisions in many years past,

12 Although, in the district court proceedings, various defendants asserted that the PLCAAbarred suit against them, see A-1

Jewelry II, 247 F.R.D. at 349-53; A-1 Jewelry III, 252 F.R.D. at 132, the district court did not expressly consider the question

whether the PLCAA affected its subject-matter jurisdiction. In a related lawsuit, however, Judge Weinstein concluded that the

PLCAAdid not deprive the court of subject-matter jurisdiction, and further determined that the SupremeCourt's ruling in District

of Columbia v. Heller, 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008), did not bear on the question. See City of New

York v. Bob Moates' Sport Shop, Inc., 253 F.R.D. 237, 241-42 (E.D.N.Y. 2008).
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is relevant,'" id. (quoting Reed Elsevier, Inc. v. Much-

nick, 130 S. Ct. 1237, 1248, 176 L. Ed. 2d 18 (2010)).

Nonetheless, the Court has reaffirmed Arbaugh's core

holding that Congress must provide a "'clear' indication

that [it] want[s] [a] rule to be 'jurisdictional,'" id. (quoting

Arbaugh, 546U.S. at 515-16), before wemay recognize

it as being jurisdictional. Indeed, even rules that are

"important and mandatory . . . should not be given the

jurisdictional brand" unless Congress has [*127] clearly

indicated otherwise. Id.; see alsoUnion Pac. R.R. Co. v.

Bhd. of Locomotive Eng'rs & Trainmen Gen., 558 U.S.

67, 130 S. Ct. 584, 596, 175 L. Ed. 2d 428 (2009).

We conclude [**29] that the PLCAA's bar on "qualified

civil liability action[s]," 15 U.S.C. § 7902(a), does not

deprive courts of subject-matter jurisdiction. The

language of the PLCAA"'does not speak in jurisdictional

terms or refer in any way to the jurisdiction of the [district

courts].'" Henderson, 131 S. Ct. at 1204 (quoting Zipes

v. Trans World Airlines, Inc., 455 U.S. 385, 394, 102 S.

Ct. 1127, 71 L. Ed. 2d 234 (1982)). Instead, it provides

only that "[a] qualified civil liability action may not be

brought in any Federal or State court." 15 U.S.C. §

7902(a). Although the phrase "may not be brought"

suggests absence of jurisdiction, the phrase is not

equivalent to a clear statement of Congress's intent to

limit the power of the courts rather than the rights of

litigants.Henderson, 131 S. Ct. at 1203. In the absence

of such a clear statement, we must treat the PLCAA as

speaking only to the rights and obligations of the

litigants, not to the power of the court. Compare, e.g.,

Reed Elsevier, 130 S. Ct. at 1245 (concluding that

Copyright Act registration requirement, 17 U.S.C. §

411(a), did not implicate subject-matter jurisdiction

because the statute did not "clearly state" that the

requirement was jurisdictional), with Rockwell Int'l

Corp. v. United States, 549 U.S. 457, 463, 467-68, 127

S.Ct. 1397, 167 L. Ed. 2d 190 (2007) [**30] (determining

that FalseClaimsAct, former 31U.S.C. § 3730(e)(4)(A),

was jurisdictional insofar as it declared that "[n]o court

shall have jurisdiction over an action under this section"

unless a specified condition applies), superseded by

statute, Patient Protection and Affordable Care Act,

Pub. L. No. 111-148, § 10104(j)(2) (codified as amended

at 31 U.S.C. § 3730(e)(4)(A)). We therefore conclude

that the PLCAA did not divest the district court of

subject-matter jurisdiction over this dispute. 13

Having determined that we possess subject-matter

jurisdiction, we would, in the ordinary course, proceed

to consider whether the City's lawsuit is nonetheless

barred by the PLCAA. In this case, however, the

defendants did [**31] not fully litigate their defenses

under the PLCAA, but instead withdrew from the

litigation, defaulted, and suffered a default judgment to

be entered against them. We accordingly inquire not

whether the City's lawsuit was barred by the PLCAA,

but rather, whether the district court abused its discretion

in entering a default judgment against the defendants.

We have considered the parties' other arguments

concerning lack of subject-matter jurisdiction and

conclude that they are without merit.

II. Entry of Default Judgment

The procedural posture of these appeals is in some

respects unusual. Adventure Outdoors and Mickalis

Pawn did not, for example, move before the district

court to vacate or set aside the default judgment, as is

permitted by Federal Rules of Civil Procedure 55(c) and

60(b). 14 Instead, they [*128] appealed directly from the

entry of judgment. "[I]t is possible, although unusual, for

defendants to skip the motion to vacate the default

judgment and instead directly appeal the entry of a

default judgment." Pecarsky v. Galaxiworld.com Ltd.,

249 F.3d 167, 170-71 (2d Cir. 2001); see also Swarna v.

Al-Awadi, 622 F.3d 123, 140 (2d Cir. 2010) ("[A] default

judgment, like any other judgment, [**32] can be

appealed to this Court."). As a technical matter,

therefore, we review not whether the district court

abused its discretion in declining to vacate the default

judgment, but whether it abused its discretion in granting

a default judgment in the first instance. See Swarna,

622 F.3d at 133;Pecarsky, 249 F.3d at 171; cf.Padding-

ton Partners v. Bouchard, 34 F.3d 1132, 1147 (2d Cir.

1994) (collecting cases distinguishing appellate review

of the denial of a Rule 60(b) motion from review of the

merits of the underlying judgment itself).

13 Subject-matter jurisdiction over this litigation is founded on diversity of citizenship pursuant to 28 U.S.C. § 1332. We note

that, although the parties appear to have misapprehended the test for determining the citizenship of a limited-liability company,

see Handelsman v. Bedford Vill. Assocs. Ltd. P'ship, 213 F.3d 48, 51-52 (2d Cir. 2000), the record before us supports the

conclusion that there is complete diversity of citizenship among the parties to these appeals.

14 Rule 55(c) provides that "[t]he court may . . . set aside a default judgment under Rule 60(b)." Fed. R. Civ. P. 55(c). Rule

60(b), in turn, identifies six grounds for relief from a final judgment, including mistake or excusable neglect; newly discovered

evidence; fraud; voidness; satisfaction of judgment; or "any other reason that justifies relief." Fed. R. Civ. P. 60(b)(1)-(6).
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"Federal Rule of Civil Procedure 55 is the basic

procedure to be followed when there is a default in the

course of litigation." Vt. Teddy Bear Co. v. 1-800 Bear-

gram Co., 373 F.3d 241, 246 (2d Cir. 2004). Rule 55

provides a "two-step process" for the entry of judgment

against [**33] a party who fails to defend: first, the entry

of a default, and second, the entry of a default judgment.

New York v. Green, 420 F.3d 99, 104 (2d Cir. 2005).

The first step, entry of a default, formalizes a judicial

recognition that a defendant has, through its failure to

defend the action, admitted liability to the plaintiff. The

entry of default is governed by Rule 55(a), which

provides:

When a party against whom a judgment for

affirmative relief is sought has failed to plead or

otherwise defend, and that failure is shown by

affidavit or otherwise, the clerkmust enter the party's

default.

Fed. R. Civ. P. 55(a). Although Rule 55(a) contemplates

that entry of default is a ministerial step to be performed

by the clerk of court, see Pinaud v. Cnty. of Suffolk, 52

F.3d 1139, 1152 n.11 (2d Cir. 1995) (describing "the

entry of a default" as "largely a formal matter" (internal

quotation marks omitted)), a district judge also

possesses the inherent power to enter a default, see

Beller & Keller v. Tyler, 120 F.3d 21, 22 n.1 (2d Cir.

1997). The entry of a default, while establishing liability,

"is not an admission of damages." 15 Finkel v. Romano-

wicz, 577 F.3d 79, 83 n.6 (2d Cir. 2009).

The second step, entry of a default judgment, converts

the defendant's admission of liability into a final

judgment that terminates the litigation and awards the

plaintiff any relief to which the court decides it is entitled,

to the extent permitted by Rule 54(c). 16 Under Rule

55(b), a default judgment ordinarily must be entered by

the district judge, rather than by the clerk of court,

except in certain circumstances provided for by the rule

and not present [*129] here. 17 A district court is

empowered under Rule 55(b)(2), in the exercise of its

discretion, to "conduct hearings or make referrals" as

may be necessary, inter alia, to determine the amount

of damages or establish the truth of the plaintiff's

allegations. Fed. R. Civ. P. 55(b)(2)(B)-(C). "A default

judgment is a final action by the district court in the

litigation [and] [**35] one that may be appealed." Enron

Oil Corp. v. Diakuhara, 10 F.3d 90, 95 (2d Cir. 1993).

Because we have "a strong preference for resolving

disputes on the merits," and because "a default

judgment is the most severe sanction which the court

may apply," Green, 420 F.3d at 104 (internal quotation

marks omitted), we have characterized a district court's

discretion in proceeding under Rule 55 as

"circumscribed." Enron Oil Corp., 10 F.3d at 95; see

also State St. Bank & Trust Co. v. Inversiones Errazuriz

Limitada, 374 F.3d 158, 168 (2d Cir. 2004) ("Default

judgments 'are generally disfavored and are reserved

for [**36] rare occasions.'" (quoting Enron Oil Corp., 10

F.3d at 96)), cert. denied, 543 U.S. 1177, 125 S. Ct.

1309, 161 L. Ed. 2d 161 (2005).

A. Entry of Default Under Rule 55(a)

"In an appeal from a default judgment, the court may

review both the interlocutory entry of default and the

final [default] judgment." Enron Oil Corp., 10 F.3d at 95.

The defendants argue that the district court abused its

discretion by treating their withdrawal from the litigation

as a basis for entering default against them. They

assert that because over the course of several years

they appeared in the litigation, repeatedly moved to

dismiss, eventually filed an answer, and vigorously

defended themselves in discovery, they did not "fail[] to

plead or otherwise defend" within the meaning of Rule

55(a). They argue that Rule 55(a) therefore did not

apply, and that the City was required to proceed to trial

and prove its case, including the existence of personal

jurisdiction over the defendants, by a preponderance of

the evidence.

15 A defaulted [**34] defendant may move before the district court to be relieved of its default, and the court "may set aside

an entry of default for good cause." Fed. R. Civ. P. 55(c). Because the entry of default is an "interlocutory act and, as such, a

non-final order," however, "[i]t is therefore not appealable" directly. Enron Oil Corp. v. Diakuhara, 10 F.3d 90, 95 (2d Cir. 1993).

16 Rule 54(c) provides that "[a] default judgment must not differ in kind from, or exceed in amount, what is demanded in the

pleadings." Fed. R. Civ. P. 54(c); see Silge v. Merz, 510 F.3d 157, 161 (2d Cir. 2007).

17 Rule 55(b)(1) permits entry of judgment by the clerk of court, without involvement of a judge, in circumstances where "the

plaintiff's claim is for a sum certain and the defendant has failed to appear and is not an infant or incompetent person." Green,

420 F.3d at 104. Rule 55(b)(2) governs "[i]n all other cases," id. (internal quotation marks omitted), including this one.
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We disagree. To be sure, the "typical Rule 55 case [is

one] inwhich a default has entered because a defendant

failed to file a timely answer." Brock v. Unique Racquet-

ball & Health Clubs, Inc., 786 F.2d 61, 64 (2d Cir. 1986).

Nonetheless, [**37] a district court is also empowered

to enter a default against a "defendant [that] has failed

to . . . 'otherwise defend.'" Id. (quoting Fed. R. Civ. P.

55(a)).

Wehave embraced a broad understanding of the phrase

"otherwise defend." For example, in Brock, we

concluded that a default was properly entered when the

defendant, having demonstrated a lack of diligence

during pre-trial proceedings, sought and received a

mid-trial adjournment, but then failed to appear when

the trial resumed. Id. at 63-65. We observed that "a trial

judge, responsible for the orderly and expeditious

conduct of litigation, must have broad latitude to impose

the sanction of default for non-attendance occurring

after a trial has begun." Id. at 64.

Similarly, in Au Bon Pain Corp. v. Artect, Inc., 653 F.2d

61 (2d Cir. 1981), we concluded that a defendant's

obstructionist litigation tactics, including "failing to

appear [*130] for a deposition, dismissing counsel,

giving vague and unresponsive answers to

interrogatories, and failing to appear for trial[,] were

sufficient to support a finding that [the defendant] had

'failed to plead or otherwise defend' under Federal Rule

of Civil Procedure 55." Id. at 65; see also Cotton v.

Slone, 4 F.3d 176, 179, 181 (2d Cir. 1993)

[**38] (affirming entry of default judgment against an

individual defendant who, following discovery, withdrew

his counsel and refused to comply with a court order

requiring submission of a pretrial memorandum).

And in Eagle Associates v. Bank of Montreal, 926 F.2d

1305 (2d Cir. 1991), we decided that because the

defendant, a limited partnership, had willfully

disregarded the district court's order that the defendant

appear through counsel, the court was justified in

imposing default. "Such cavalier disregard for a court

order is a failure, under Rule 55(a), to 'otherwise defend

as provided by these rules.'" Id. at 1310 (internal

quotation marks omitted); see also Grace v. Bank

Leumi Trust Co. of N.Y., 443 F.3d 180, 192 (2d Cir.

2006) (noting that a default judgment may be entered

against a corporation that fails to appear through

counsel), cert. denied, 549 U.S. 1114, 127 S. Ct. 962,

166 L. Ed. 2d 707 (2007); Dow Chem. Pac. Ltd. v.

Rascator Mar. S.A., 782 F.2d 329, 334-36 (2d Cir. 1986)

(same); SEC v. Research Automation Corp., 521 F.2d

585, 589 (2d Cir. 1975) (same); Shapiro, Bernstein &

Co. v. Cont'l Record Co., 386 F.2d 426, 427 (2d Cir.

1967) (per curiam) (same).

We also find persuasive the Third Circuit's analysis in

Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912 (3d

Cir. 1992). [**39] There, the district court entered a

default judgment against defendants who had failed to

comply with discovery orders and to appear for trial. On

appeal, the defendants protested -- as Adventure

Outdoors and Mickalis Pawn do here -- that "Rule 55

cannot be used to impose a default against a defendant

who has filed an answer and actively litigated during

pretrial discovery." Id. at 917.

The Court of Appeals affirmed. It decided that the plain

meaning of the phrase "otherwise defend" was broad

enough to support entry of default even after a defendant

had filed an answer asserting affirmative defenses. Id.

Relying upon our decisions in Brock and Au Bon Pain,

as well as similar decisions in three other circuits, the

Third Circuit concluded that "the district court's power to

maintain an orderly docket justifies the entry of a default

against a party who fails to appear at trial" or to "meet

other required time schedules." Id. at 918.

We similarly conclude that the district court did not

abuse its discretion in entering a Rule 55(a) default

against either Adventure Outdoors or Mickalis Pawn.

First, each defendant affirmatively signaled to the district

court its intention to cease participating [**40] in its own

defense, even after the defendant was clearly warned

that a default would result. The defendants' refusal to

proceed to trial places this case squarely within our

rulings in Brock and Au Bon Pain.

Second, in the case of Mickalis Pawn, a Rule 55(a)

default was also proper under Eagle Associates and

like cases insofar as this defendant withdrew its counsel

without retaining a substitute. See Lattanzio v. COMTA,

481 F.3d 137, 140 (2d Cir. 2007) (per curiam) ("[A]

limited liability company . . . may appear in federal court

only through a licensed attorney.").

Finally, both defendants clearly indicated that they were

aware that their conduct likely would result in a default.

In arguing that the district court nonetheless erred by

entering a default, both [*131] Adventure Outdoors and

Mickalis Pawn rely on a Fifth Circuit case from 1949:

Bass v. Hoagland, 172 F.2d 205 (5th Cir.), cert. denied,
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338 U.S. 816, 70 S. Ct. 56, 94 L. Ed. 494 (1949). There,

a split panel of the Fifth Circuit decided that a default

could not be entered against a defendant who had

failed to appear for trial. The court concluded that "[t]he

words 'otherwise defend' refer to attacks on the service,

ormotions to dismiss, or for better particulars, [**41] and

the like." Id. at 210. In the court's view, these words did

not refer to circumstances in which a defendant filed an

answer and only later failed to appear in court. Id. But

this interpretation 18 of Rule 55 has not been embraced

by this Court. See Brock, 786 F.2d at 64; Au Bon Pain,

653 F.2d at 65. Nor has it found favor in a majority of our

sister circuits. See, e.g.,Goldman, Antonetti, Ferraiuoli,

Axtmayer & Hertell v. Medfit Int'l, Inc., 982 F.2d 686,

692-93 (1st Cir. 1993); Hoxworth, 980 F.2d at 918 (3d

Cir. 1992) (expressly declining to follow Bass); Home

Port Rentals, Inc. v. Ruben, 957 F.2d 126, 133 (4th Cir.),

cert. denied, 506 U.S. 821, 113 S. Ct. 70, 121 L. Ed. 2d

36 (1992); Ackra Direct Mktg. Corp. v. Fingerhut Corp.,

86 F.3d 852, 856 (8th Cir. 1996); Ringgold Corp. v.

Worrall, 880 F.2d 1138, 1141-42 (9th Cir. 1989) (per

curiam). But see Seven Elves, Inc. v. Eskenazi, 635

F.2d 396, 400 n.2 (5th Cir. 1981) ("Although Bass has

been criticized . . . it nevertheless remains as binding

precedent in this circuit." (citation omitted)); Solaroll

Shade & Shutter Corp. v. Bio-Energy Sys., Inc., 803

F.2d 1130, 1134 (11th Cir. 1986) ("If the defendant has

answered the complaint but fails to appear at trial, issue

[**42] has been joined, and the court cannot enter a

[Rule 55] default judgment.").

B. Entry of Default Judgment Under Rule 55(b)(2)

Our review of whether the default judgmentwas properly

granted by the district court is for abuse of discretion.

See Swarna, 622 F.3d at 133; Pecarsky, 249 F.3d at

171. We also review for abuse of discretion a district

court's [**44] decision concerning the extent and scope

of evidentiary proceedings, [*132] if any, held prior to its

entry of such a judgment. Finkel, 577 F.3d at 87; Enron

Oil Corp., 10 F.3d at 95; see Fed. R. Civ. P. 55(b)(2)

(providing that "[t]he court may conduct hearings or

make referrals" prior to entering judgment).

The defendants argue that the district court abused its

discretion in entering the default judgment for three

principal reasons. First, Mickalis Pawn argues that the

Rule 55 proceedings were beset by procedural

irregularities. Second, both defendants argue that the

district court erred by failing to make specific factual

findings by a preponderance of the evidence that

personal jurisdiction existed. Third, in response to our

request for supplemental briefing, they assert that the

plaintiff's claims are barred by the PLCAA.

1. Procedural Irregularities andRule 55(b)(2). "Adefault

judgment may be considered void if the judgment has

been entered in amanner inconsistent with due process

of law." State St. Bank & Trust Co., 374 F.3d at 178

(internal quotation marks omitted). Even after a

defendant has defaulted, the defendant is nonetheless

"entitled . . . to be heard concerning the nature [**45] and

details of the judgment to be entered." Brock, 786 F.2d

at 65. And Rule 55(b)(2) provides that "[i]f the party

against whom a default judgment is sought has

appeared" at any point in the litigation, that party is

entitled to seven days' written notice of the proceeding

at which default judgment may be entered. Fed. R. Civ.

P. 55(b)(2).

18 Adventure Outdoors and Mickalis Pawn note that several leading treatises approve of Bass's logic. For example, Wright &

Miller, following Bass, counsel that once a defendant has "participated throughout the pretrial process and has filed a

responsive pleading," any failure by the defendant to appear thereafter should not result in a concession of liability, but rather,

"the court should require plaintiff to present evidence supporting liability . . . and a judgment should be entered in plaintiff's favor

only if the evidence supports it." 10A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice & Procedure §

2682, at 18 (3d ed. 1998). Likewise, Moore's Federal Practice, identifying a circuit split concerning whether a defendant's failure

to defend after the pleadings stage can be grounds for a Rule 55(a) default, concludes that "[t]he better view is that Rule 55(a)'s

'otherwise defend' language may not be extended to justify a default once there has been an initial responsive pleading or an

initial action that constitutes a defense." 10-55 James Wm. Moore et al., Moore's Federal Practice § 55.11[2][b][iii]; [**43] see

also Am. Jur. 2d Judgments § 263. However, these authorities do not reflect the law of this Circuit by which we are bound.

The defendants also rely on a dictum from our more recent decision in D.H. Blair & Co. v. Gottdiener, 462 F.3d 95 (2d Cir. 2006).

There, we reviewed whether it was appropriate for a district court to enter a default judgment against a party who failed to

respond to a petition under the FederalArbitrationAct to confirm an arbitration award.We decided that it was not. We observed,

in passing, that "Rule 55 is meant to apply to 'civil actions' where only the first step has been taken -- i.e., the filing of a complaint

-- and the court thus has only allegations and no evidence before it." Id. at 107. Although this statement supports the view that

Rule 55 should not apply after the pleadings stage, it is a dictum and does not -- it cannot -- overrule our existing precedent to

the contrary.
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Mickalis Pawn contends that the Rule 55(b)(2)

proceedings were conducted in a manner violative of

the Due Process Clause because, it says, the default

judgment against it resulted from a "series of ex parte

acts." Opening Br. of Mickalis Pawn at 8. It observes

that, after its three law firms collectively withdrew from

the case in March 2008, it no longer was able to receive

automatic notification through the electronic case filing

system of docket activity in the case. Mickalis Pawn

contends that all such filings by the district court or by

the City made after March 2008 were "ex parte" to the

extent that Mickalis Pawn was not simultaneously sent

a copy of those filings by mail, as the district court had

previously ordered must be done.

But Mickalis Pawn does not assert that it was deprived

of actual notice as to any of these filings. To the contrary,

[**46] the record reflects that both Mickalis Pawn and

Adventure Outdoors not only had notice of, but actively

participated in, each stage of the Rule 55 proceedings

before the district court. For example, they each filed

objections to the City's proposed findings of fact and to

the magistrate judge's successive reports

recommending that the City's motions for default

judgment be granted. 19 In Mickalis Pawn's case, the

district court accepted those submissions even though

Mickalis Pawn -- a limited liability companywhich cannot

appear except through counsel, see Lattanzio, 481 F.3d

at 140 -- purported to file them in a pro se capacity.

Because the alleged irregularities relied upon by

Mickalis Pawn did not deprive it of notice and an

opportunity to be heard, we conclude that the district

court did not abuse its discretion in entering a default

judgment pursuant to Rule 55(b)(2), notwithstanding

Mickalis Pawn's complaints [*133] concerning

inconsistencies in the methods of service employed. 20

2. Personal Jurisdiction and Rule 55(b)(2). The

defendants argue that the district court erred by failing

to make findings, based on a preponderance of the

evidence, that the court had personal jurisdiction over

each defendant. Both defendants contend that such

findings are a procedural prerequisite to entering default

judgment under Rule 55(b)(2). And Mickalis Pawn

argues that it was "a per se abuse of discretion" not to

have done so. Reply Br. of Mickalis Pawn at 24-25. The

defendants also assert that they did not intend to

abandon their objections to the district court's

[**48] exercise of personal jurisdiction upon their default.

They point out that they continued to press their

jurisdictional defense in their submissions to the district

court and magistrate judge throughout the Rule 55

proceedings.

"[B]efore a court grants a motion for default judgment, it

may first assure itself that it has personal jurisdiction

over the defendant." Sinoying Logistics Pte Ltd. v. Yi Da

Xin Trading Corp., 619 F.3d 207, 213 (2d Cir. 2010). We

have, however, left open the question "whether a district

court must investigate its personal jurisdiction over [a]

defendant before entering a default judgment." Id. at

213 n.7 (emphasis in original). But see Credit Lyonnais

Sec. (USA), Inc. v. Alcantara, 183 F.3d 151, 154 (2d Cir.

1999) (vacating default judgment and instructing district

court to determine whether the plaintiffs could "prove

the jurisdictional facts by a preponderance of the

evidence"). Several of our sister circuits appear to

impose such a requirement. See, e.g., Mwani v. bin

Laden, 417 F.3d 1, 6-7, 368 U.S. App. D.C. 1 (D.C. Cir.

2005); Sys. Pipe & Supply, Inc. v. M/V Viktor Kurnatovs-

kiy, 242 F.3d 322, 324 (5th Cir. 2001); In re Tuli, 172 F.3d

707, 712 (9th Cir. 1999); Dennis Garberg & Assocs.,

Inc. v. Pack-Tech Int'l Corp., 115 F.3d 767, 772 (10th Cir.

1997).

Personal [**49] jurisdiction, unlike subject-matter

jurisdiction, can, however, be purposely waived or

inadvertently forfeited. "Because the requirement of

personal jurisdiction represents first of all an individual

right, it can, like other such rights, be waived." Ins. Corp.

of Ireland v. Compagnie des Bauxites de Guinee, 456

U.S. 694, 703, 102 S. Ct. 2099, 72 L. Ed. 2d 492 (1982);

see also id. at 706 (cautioning that there is nothing

"unique about the requirement of personal jurisdiction,

which prevents it from being established or waived like

other rights"); Sinoying Logistics, 619 F.3d at 213; "R"

Best Produce, Inc. v. DiSapio, 540 F.3d 115, 123 (2dCir.

2008); Transaero, Inc. v. La Fuerza Aerea Boliviana,

19 Adventure Outdoors filed its own proposed findings of fact and conclusions of law in opposition to those submitted by the

City. The magistrate judge considered Adventure Outdoors' submissions in preparing [**47] her report and recommendation.

See A-1 Jewelry IV, 644 F. Supp. 2d at 208-09 (describing Adventure Outdoors' proposed findings and conclusions).

20 We also reject Mickalis Pawn's contention that the proceedings were procedurally improper because the City, after having

indicated to Mickalis Pawn that it would seek a default judgment under Rule 55(b)(2), instead first sought entry of default under

Rule 55(a). Because Rule 55 contemplates a "two-step process" beginning with entry of default under Rule 55(a), Green, 420

F.3d at 104, the City acted properly in first seeking entry of default before moving for default judgment.
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162 F.3d 724, 729 (2d Cir. 1998), cert. denied, 526 U.S.

1146, 119 S. Ct. 2022, 143 L. Ed. 2d 1033 (1999).

Therefore, "a district court should not raise personal

jurisdiction sua sponte when a defendant has appeared

and consented, voluntarily or not, to the jurisdiction of

the court."Sinoying Logistics, 619F.3d at 213 (emphasis

in original).

"[I]n determining whether waiver or forfeiture of

objections to personal jurisdiction has occurred, 'we

consider all of the relevant circumstances.'"Mattel, Inc.

v. Barbie-Club.com, 310 F.3d 293, 307 (2d Cir. 2002)

(quoting [**50]Hamilton v. Atlas Turner, [*134] Inc., 197

F.3d 58, 61 (2d Cir. 1999), cert. denied, 530 U.S. 1244,

120 S. Ct. 2691, 147 L. Ed. 2d 962 (2000)). It is well

established that a party forfeits its defense of lack of

personal jurisdiction by failing timely to raise the defense

in its initial responsive pleading. See Fed. R. Civ. P.

12(h). But there are "various [additional] reasons a

defendant may be estopped from raising the issue." Ins.

Corp. of Ireland, 456 U.S. at 704. A court will obtain,

through implied consent, personal jurisdiction over a

defendant if "[t]he actions of the defendant [during the

litigation] . . . amount to a legal submission to the

jurisdiction of the court, whether voluntary or not." Id. at

704-05; see also Peterson v. Highland Music, Inc., 140

F.3d 1313, 1318 (9th Cir.) ("Most defenses, including

the defense of lack of personal jurisdiction, may be

waived as a result of the course of conduct pursued by

a party during litigation."), cert. denied, 525 U.S. 983,

119 S. Ct. 446, 142 L. Ed. 2d 401 (1998). For example,

we have held that a defendant that asserted a

jurisdictional defense in its answer, but failed actively to

litigate that defense until four years later, forfeited the

defense by forgoing the opportunity to raise it sooner.

Hamilton, 197 F.3d at 60-62; [**51] accord Cont'l Bank,

N.A. v. Meyer, 10 F.3d 1293, 1297 (7th Cir. 1993);

Yeldell v. Tutt, 913 F.2d 533, 538-39 (8th Cir. 1990).

In addition, other circuits have held that a defendant

who unsuccessfully raises a jurisdictional objection at

the outset, but later creates the impression that he has

abandoned it, may not seek to renew his jurisdictional

argument on appeal following an adverse determination

on the merits. See Rice v. Nova Biomed. Corp., 38 F.3d

909, 914-15 (7th Cir. 1994), cert. denied, 514 U.S. 1111,

115 S. Ct. 1964, 131 L. Ed. 2d 855 (1995); see also

Peterson, 140 F.3d at 1318 (9th Cir.) (describing this

strategy as "sandbagging").

We find the analysis of the Seventh Circuit in e360

Insight v. Spamhaus Project, 500 F.3d 594 (7th Cir.

2007), helpful. There, the defendant removed the lawsuit

from state court and then filed an answer asserting,

among other defenses, lack of personal jurisdiction.

One month later, at a pre-trial status conference, it

moved to withdraw its answer and to withdraw its

counsel from the litigation. It also announced, through

counsel, that it "want[ed] to participate in the defense no

further" and would "do absolutely nothing" in the

litigation. Id. at 596. The district court responded

[**52] that the defendant would "have to defend the

case," otherwise it would lose by default. Id. The

defendant's counsel represented that his client had

"been fully informed of the fact that . . . default judgment

is a real possibility," and that it was "aware of that and

[was] prepared to take that risk." Id. The court, acting on

the understanding that counsel had informed the

defendant that "it was a dead-bang certainty that default

[was] going to be entered," granted the defendant's

motions to withdraw its answer and withdraw counsel.

Id. at 597. The court then entered a default, and upon

the plaintiff's motion, granted a default judgment three

weeks later. Id.

The defendant timely moved to vacate the judgment

pursuant to Rule 60(b). The motion was denied. The

defendant then appealed, arguing that the district court

had acted improperly by not inquiring into the existence

of personal jurisdiction prior to entering judgment. Id. at

598.

The Seventh Circuit rejected the defendant's argument

and affirmed the entry of a default judgment. It "s[aw] no

reason to require the district court to raise sua sponte

affirmative defenses, which may, of course, be waived

or forfeited, on behalf of an [**53] appearing party who

elects not to pur [*135] sue those defenses for itself." Id.

at 599. The court continued:

We perceive no error in the district court's

conclusion that [the defendant] Spamhaus

intentionally elected to abandon its available

defenses when it withdrew those defenses from

consideration by the court and indicated that it was

prepared to accept a default. Spamhaus'

then-counsel confirmed that it wished to "participate

in the defense no further" and "do absolutely

nothing." It was not erroneous to treat this kind of

voluntary abandonment of defenses, raised but not

pursued, as a waiver. Based on its conduct before

the court, we have no doubt that Spamhaus

understood the defenses available to it, consistently

asserted those defenses in the early stages of
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those proceedings and then affirmatively elected to

abandon those defenses before the district court.

We see no reason to allow Spamhaus to escape

the consequences of that decision in the later stages

of this proceeding.

Id. at 600 (citations omitted). The court concluded that

"[b]ecause the jurisdictional challenges Spamhaus now

seeks to raise have been waived and neither the district

court nor this court has the duty to resurrect [**54] them,

the district court did not abuse its discretion in entering

judgment of liability nor in denying the motion for Rule

60(b) relief." Id. at 602.

Similarly, in this case,Adventure Outdoors and Mickalis

Pawn initially litigated their jurisdictional defense, but

later changed course, announcing to the district court

that they would cease defending even though a default

would likely result. Spamhaus Project is persuasive

authority for the proposition that a defendant forfeits its

jurisdictional defense if it appears before a district court

to press that defense but then willfully withdraws from

the litigation and defaults, even after being warned of

the consequences of doing so. We, like the Seventh

Circuit, "see no reason to require the district court to

raise sua sponte" the defense of lack of personal

jurisdiction on behalf of parties who have "elect[ed] not

to pursue those defenses for [themselves]." 21 Id. at

599.

Arguing otherwise, the defendants rely on D.H. Blair &

Co. v. Gottdiener, 462 F.3d 95 (2d Cir. 2006).

[**56] There, the district court entered a Rule 55 default

judgment against a group of defendants who, after

removing to federal court the plaintiff's petition to confirm

in part and vacate in part an arbitral award, failed to

answer the petition. We vacated the judgment [*136]

and remanded, instructing the district court to decide

whether the plaintiff was entitled to the relief it sought

notwithstanding the defendants' failure to answer the

petition. We decided that "[w]hen a court has before it

[an extensive evidentiary] record, rather than only the

allegations of one party found in complaints, the

judgment the court enters should be based on the

record." Id. at 109.

The defendants argue by analogy that the district court

should not have granted the City's motion for default

judgment here without first determining that sufficient

evidence existed in the record to sustain a finding of

personal jurisdiction by a preponderance of the

evidence. The analogy does not hold. D.H. Blair

concerned a unique, quasi-appellate proceeding: a

petition to confirm or vacate an arbitration award

pursuant to the Federal Arbitration Act. See 9 U.S.C. §

9 (permitting parties to an arbitration to "apply to the

court [**57] . . . for an order confirming the award"); id.

§ 10(a) (permitting parties to petition for vacatur of an

arbitral award). In considering a petition to confirm or

vacate an arbitral award, a district court typically has at

its disposal the full evidentiary record from the

underlying arbitration. We concluded in D.H. Blair that

"default judgments in confirmation/vacatur proceedings

are generally inappropriate," D.H. Blair, 462 F.3d at

109, and therefore held that district courts should instead

treat a petitioner's application to confirm or vacate an

arbitral award as "akin to a motion for summary

judgment," id. This case, unlike D.H. Blair, does not

concern proceedings under the Federal Arbitration Act,

nor does it concern a scenario in which a court is

presented with a complete evidentiary record from a

prior proceeding.

Adventure Outdoors also asserts that our decision in

Brock demonstrates that a plaintiff seeking a default

judgment must prove its case -- including the existence

21 The defendants attempt to distinguish Spamhaus Project on two bases. First, Adventure Outdoors argues that default

judgments are not disfavored in the Seventh Circuit, as they are here, citing Pretzel & Stouffer, Chartered v. Imperial Adjusters,

Inc., 28 F.3d 42, 47 (7th Cir. 1994). [**55] But nothing in Spamhaus Project suggests that its reasoning concerning forfeiture

depended on whether default judgments were or were not disfavored. And there is some question as to whether that attitude,

if it existed in 1994, prevails today. See Sun v. Bd. of Trustees of Univ. of Ill., 473 F.3d 799, 811 (7th Cir.), cert. denied, 551 U.S.

1114, 127 S. Ct. 2941, 168 L. Ed. 2d 262 (2007).

Second, the defendants point out that in Spamhaus Project, the defendant withdrew its answer before defaulting, whereas in

the instant case, neither defendant withdrew its answer or had it stricken by the district court. Again, nothing in Spamhaus

Project suggests that theministerial step of withdrawing the answer was relevant to the court's finding of forfeiture. Neither does

anything in our own precedent suggest that a district court must "strike" a defendant's answer before declaring that defendant

to be in default. Cf., e.g., Cotton, 4 F.3d at 178-79; Brock, 786 F.2d at 64; Au Bon Pain, 653 F.2d at 65 (all upholding default

judgments entered against an appearing defendant, without noting if the defendant's answer had been stricken prior to entry

of default).
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of personal jurisdiction -- by a preponderance of the

evidence, even after a defendant has defaulted. In

Brock, the defendants failed to reappear at trial following

a two-week adjournment. The district court

[**58] entered a default against the defendants, but

then opted to complete the trial record by taking

testimony from the plaintiff's witnesses. The court

eventually entered a default judgment accompanied by

findings of fact and conclusions of law. On appeal, we

vacated and remanded for further proceedings. See

Brock, 786 F.2d at 63. Adventure Outdoors contends

that Brock should be read as requiring that a trial be

held prior to entry of default judgment.

Although Brock did result in the vacatur of a default

judgment on appeal, it does not support Adventure

Outdoors' argument. There, we remanded not for the

district court to adjudicate the merits of the defendants'

defenses, but to permit the defendants to be heard

concerning the "nature and details of the judgment to be

entered in light of th[e] trial record" and the scope of the

relief requested by the plaintiff. Id. at 65. Although it is

true that the district court in Brock had opted to continue

the trial proceedings following the defendants' default,

nothing in our decision on appeal ratified the district

court's decision in that respect. 22 See id.

[*137] 3. The PLCAA. The defendants appear to argue,

belatedly in their supplemental briefing, that the district

court should not have entered a default judgment

because the City's claims were barred by the PLCAA.

It is an "ancient common law axiom" that a defendant

who defaults thereby admits all "well-pleaded" factual

allegations [**60] contained in the complaint. Vt. Teddy

Bear Co., 373 F.3d at 246. However, it is also true that a

district court "need not agree that the alleged facts

constitute a valid cause of action." Au Bon Pain, 653

F.2d at 65. Indeed, we have recently suggested that,

prior to entering default judgment, a district court is

"required to determine whether the [plaintiff's]

allegations establish [the defendant's] liability as a

matter of law." 23 Finkel, 577 F.3d at 84.

We recognize that there is some uncertainty whether

the City's claims were legally sufficient, in light of their

possible preemption by the PLCAA. But we need not

decide whether the district court abused its discretion in

entering a default judgment, because the defendants

have forfeited this defense on appeal. Mickalis Pawn

did not address the PLCAA in its opening brief, and

Adventure Outdoors raised it only by way of footnote.

See Opening Br. of Adventure Outdoors at 32 n.12. We

ordinarily deem an argument to be forfeited where it has

not been "sufficiently argued in the briefs," Norton v.

Sam's Club, 145 F.3d 114, 117 (2d Cir.), cert. denied,

525U.S. 1001, 119 S. Ct. 511, 142 L. Ed. 2d 424 (1998),

such as when it is only addressed in a footnote:

We do not consider an argument mentioned only in

a footnote to be adequately raised or preserved for

appellate review. [**62] The enormous volume of

briefs and arguments pressed on each panel of this

court at every sitting precludes our scouring through

22 Although the parties do not advert to it, we have also reviewed our decision in Credit Lyonnais Securities (USA), Inc. v.

Alcantara, 183 F.3d 151 (2d Cir. 1999). [**59] In that case, the defendant failed to answer the complaint but later contested the

entry of default judgment against it, and we held that the district court was bound to inquire into personal jurisdiction before

entering judgment.

The defendants' appearance and withdrawal from the proceedings in this case, by contrast, forfeited their defense. Through

that forfeiture, the defendants implicitly, if unwittingly, established the jurisdiction of the district court. Accordingly, the district

court did not err by failing to make a final finding of jurisdiction by a preponderance of the evidence. See, e.g., Sinoying

Logistics, 619 F.3d at 213 ("[A] district court should not raise personal jurisdiction sua sponte when a defendant has appeared

and consented, voluntarily or not, to the jurisdiction of the court."). We therefore do not find Credit Lyonnais helpful to the

defendants here.

23 Most of our sister circuits appear to have held expressly that a district court may not enter a default judgment unless the

plaintiff's complaint states a valid facial claim for relief. See, e.g., Conetta v. Nat'l Hair Care Ctrs., Inc., 236 F.3d 67, 75-76 (1st

Cir. 2001); Ryan v. Homecomings Fin. Network, 253 F.3d 778, 780 (4th Cir. 2001); Nishimatsu Constr. Co. v. Houston Nat'l

Bank, 515 F.2d 1200, 1206 (5th Cir. 1975); Gen. Conf. Corp. of Seventh-DayAdventists v. McGill, 617 F.3d 402, 407 (6th Cir.),

cert. denied, S. Ct. , 2011 WL 1457562 (U.S. Apr. 18, 2011); Black v. Lane, 22 F.3d 1395, 1399 (7th Cir. 1994); Marshall v.

Baggett, 616 F.3d 849, 852 (8th Cir. 2010); DIRECTV, Inc. v. Hoa Huynh, 503 F.3d 847, 854 (9th Cir. 2007), [**61] cert. denied,

555 U.S. 937, 129 S. Ct. 40, 172 L. Ed. 2d 240 (2008); Bixler v. Foster, 596 F.3d 751, 762 (10th Cir. 2010); Cotton v. Mass. Mut.

Life Ins. Co., 402 F.3d 1267, 1278 (11th Cir. 2005). According to these circuits, "[e]ntry of default judgment does not preclude

a party from challenging the sufficiency of the complaint on appeal." Marshall, 616 F.3d at 852; see id. (collecting cases).
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footnotes in search of some possibly meritorious

point that counsel did not consider of sufficient

importance to include as part of the argument.

United States v. Restrepo, 986 F.2d 1462, 1463 (2d

Cir.), cert. denied, 510 U.S. 843, 114 S. Ct. 130, 126 L.

Ed. 2d 94 (1993).

To be sure, the doctrine of forfeiture is prudential and

may be disregarded in our discretion. See In re Nortel

Networks Corp. Sec. Litig., 539 F.3d 129, 133 (2d

[*138] Cir. 2008). We ourselves asked the parties for

supplemental submissions concerning the applicability

of the PLCAA. But we do not think that our doing so

constituted a decision by the Court on any issue in the

case.Wemust be free to seek additional briefing on this

issue without thereby conceding that forfeiture is

inappropriate. Having reviewed the submissions, we

conclude that the unusual action by theCourt of ignoring

the forfeiture is unwarranted here.

We have considered the remainder of defendants'

arguments concerning the City's purported failure to

plead a cause of action sufficient to support entry of

default judgment, and we conclude that those

arguments [**63] are without merit.

III. Voidness for Lack of Personal Jurisdiction

The defendants contend that even if the district court

did not commit any procedural error in its entry of

default judgment during the Rule 55(b)(2) proceedings,

the default judgment is nonetheless "void" because the

district court lacked personal jurisdiction ab initio. The

defendants assert that both a correct application of the

NewYork long-arm statute,C.P.L.R. § 302(a)(3)(ii), and

principles of constitutional due process under the Fifth

and Fourteenth Amendments require us to hold that

personal jurisdiction was absent here, even as a prima

facie matter, and that the district court's repeated

determinations to the contrary were in error. Because

we conclude that the defendants forfeited their

jurisdictional defense, and therefore the district court's

assertion of personal jurisdiction over them was proper,

we reject the defendants' voidness argument.

A. Governing Law

A default judgment is "void" if it is rendered by a court

that lacks jurisdiction over the parties. See "R" Best

Produce, 540 F.3d at 123 (citing In re Texlon Corp., 596

F.2d 1092, 1099 (2d Cir. 1979)); Covington Indus., Inc.

v. Resintex A.G., 629 F.2d 730, 732 (2d Cir. 1980).

Had [**64] the defendants asserted their voidness

argument before the district court in the first instance,

they might have done so pursuant to Rule 60(b)(4).

That rule provides: "On motion and just terms, the court

may relieve a party . . . from a final judgment . . . [if] the

judgment is void." Fed. R. Civ. 60(b)(4); see "R" Best

Produce, 540 F.3d at 122-23 (explaining that a

defendant seeking to challenge a default judgment for

lack of personal jurisdiction may proceed under Rule

60(b)(4)). We therefore find it appropriate to consider

our precedent governing Rule 60(b)(4) motions.

"A judgment is void under Rule 60(b)(4) of the Federal

Rules of Civil Procedure . . . 'if the court that rendered it

lacked jurisdiction of the subjectmatter, or of the parties,

or if it acted in a manner inconsistent with due process

of law.'" Grace, 443 F.3d at 193 (quoting In re Texlon

Corp., 596 F.2d at 1099). "'Whereaswe generally review

motions pursuant to the provisions of Rule 60(b) for

abuse of discretion, we review de novo a district court's

denial of a Rule 60(b)(4) motion.'" Burda Media, Inc. v.

Viertel, 417 F.3d 292, 298 (2d Cir. 2005) (quoting State

St. Bank & Trust Co., 374 F.3d at 178). That is because,

[**65] if the underlying judgment is void for lack of

jurisdiction, "it is a per se abuse of discretion for a

district court to deny a movant's motion to vacate the

judgment under Rule 60(b)(4)." Id. (internal quotation

marks omitted); accord Spamhaus Project, 500 F.3d at

598. "'[T]he judgment is either void or it is not.'"Cent. Vt.

Pub. Serv. Corp. v. Herbert, 341 F.3d 186, 189 (2d Cir.

2003) (quoting [*139] Recreational Props., Inc. v. Sw.

Mortg. Serv. Corp., 804 F.2d 311, 314 (5th Cir. 1986)).

B. Analysis

The procedural history of this case is dispositive of our

voidness analysis. The district court may have erred in

its determination that the City had made a prima facie

showing of personal jurisdiction over each of the

defendants, for the reasons discussed in Judge

Wesley's concurring opinion. But we have already

concluded that by appearing, litigating, and then

intentionally withdrawing from the proceedings, the

defendants forfeited their jurisdictional defense. As a

result, the defendants submitted to the jurisdiction of

the district court. The default judgment that the court

rendered was thus supported by personal jurisdiction

and is not void.

The defendants appear to assume that a default

[**66] judgment is void for lack of personal jurisdiction

even where a defendant's litigation tactics before the
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district court were inconsistent with the preservation of

its jurisdictional defense. The defendants also appear

to rely on the well-established principle that a defendant

who does not answer a complaint in the first instance,

and later suffers a default judgment to be entered

against it, may subsequently challenge the default

judgment as void for lack of personal jurisdiction.

The defendants overlook the critical distinction between

defendants who "appear" in court -- even if only to

challenge the court's jurisdiction -- and those who do

not. See Sinoying Logistics, 619 F.3d at 213. A

non-appearing defendant does not, by defaulting, forfeit

its right to challenge any ensuing default judgment for

lack of personal jurisdiction. "Adefendant is always free

to ignore the judicial proceedings, risk a default

judgment, and then challenge that judgment on

jurisdictional grounds in a collateral proceeding." Ins.

Corp. of Ireland, 456 U.S. at 706; see also "R" Best

Produce, 540 F.3d at 123; Norex Petroleum Ltd. v.

Access Indus., Inc., 416 F.3d 146, 160 (2d Cir. 2005),

cert. denied, 547 U.S. 1175, 126 S. Ct. 2320, 164 L. Ed.

2d 860 (2006); [**67] Transaero, 162 F.3d at 729;

Restatement (Second) of Judgments § 65 cmt. b. In

such a case, "voidness of a judgment for lack of personal

jurisdiction can be asserted on a collateral challenge"

pursuant to Rule 60(b)(4). "R" Best Produce, 540 F.3d

at 123.

But "when a defendant appears and challenges

jurisdiction," we interpret that to constitute "it[s]

agree[ment] to be bound by the court's determination

on the jurisdictional issue." Transaero, 162 F.3d at 729;

see Ins. Corp. of Ireland, 456U.S. at 706 ("By submitting

to the jurisdiction of the court for the limited purpose of

challenging jurisdiction, the defendant agrees to abide

by that court's determination on the issue of

jurisdiction."); cf. SEC v. Ross, 504 F.3d 1130, 1150 (9th

Cir. 2007) (defendant-intervener does not, throughRule

24(a) intervention, consent to personal jurisdiction, but

does "consent[] to have the district court determine all

issues in the case, including issues of jurisdiction").

Although an appearing defendant may, if it disagrees

with the district court's threshold ruling on personal

jurisdiction, seek reversal of that ruling on appeal, the

defendant must properly preserve its defense for

appellate review.

Both [**68] Adventure Outdoors and Mickalis Pawn

were "appearing" defendants. Both retained counsel

who filed notices of appearance on their behalf. Both

challenged the City's pleadings with two rounds of Rule

12(b) motions.Adventure Outdoors continued to litigate

the case through summary [*140] judgment; Mickalis

Pawn, though it withdrew prior to the close of discovery,

nonetheless "appeared [and] defended vigorously" over

the course of "about two years of active litigation."

Opening Br. of Mickalis Pawn at 4. By submitting to the

jurisdiction of the district court to decide the question of

personal jurisdiction -- but then withdrawing from the

proceedings, rather than litigating the case to final

judgment -- the defendants failed to preserve their

jurisdictional defense for review on appeal.And because

they failed to preserve that defense, they acquiesced to

the jurisdiction of the district court, and the resulting

judgment of that court is not void. 24

We recognize that even where a defense has been

forfeited, appellate review is not necessarily foreclosed.

[**70] "[T]his Court has discretion to decide themerits of

a forfeited claim or defense where the issue is purely

legal and there is no need for additional fact-finding or

where consideration of this issue is necessary to avoid

manifest injustice." Patterson v. Balsamico, 440 F.3d

104, 112 (2d Cir. 2006) (internal quotation marks

omitted). However, we will not excuse the defendants'

forfeiture in this instance, where there is every indication

that the defendants' default was not the product of

inadvertence, but a deliberate tactic instead.Wewill not

allow the defendants to "escape the consequences" of

their strategic decisions simply because they have

24 Some of the parties' submissions on appeal assume that our review of the defendants' challenge to the default judgment

is governed by a three-factor balancing test. To be sure, district and appellate courts considering whether to grant relief from

[**69] a default judgment under Rule 60(b) ordinarily consider three criteria: "'(1) whether the default was willful, (2) whether

the defendant demonstrates the existence of a meritorious defense, and (3) whether, and to what extent, vacating the default

will cause the nondefaulting party prejudice.'" Green, 420 F.3d at 108 (quoting State St. Bank & Trust Co., 374 F.3d at 166-67).

But that framework assumes that the defendant in question seeks to be restored to its pre-default position, thereby permitting

the resolution of the dispute on its merits. Here, by contrast, the defendants seek not to re-open this case for further litigation;

rather, they urge that this lawsuit be dismissed altogether. See Opening Br. of Mickalis Pawn at 30 (requesting that "the matter

[be] dismissed"); Opening Br. of Adventure Outdoors at 61 (urging that this case be remanded "with instructions to dismiss").

Moreover, the "voidness" vel non of a judgment is not a matter subject to discretion. We conclude that these considerations

render inapposite the standard three-factor discretionary test in this instance.
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proven to be disadvantageous to them. Spamhaus

Project, 500 F.3d at 600; cf. LNC Invs., Inc. v. Nat'l

Westminster Bank, 308 F.3d 169, 176 n.8 (2d Cir. 2002)

(noting that "[i]t would be particularly unusual" to

"address an argument despite its abandonment on

appeal . . . . where the abandonment appears, as it does

here, to be a strategic choice rather than an inadvertent

error"), cert. denied, 538 U.S. 1033, 123 S. Ct. 2080,

155 L. Ed. 2d 1063 (2003).

Our decision not to excuse the forfeiture is also informed

by our respect for the limits of our own jurisdiction --

limits that [**71] the defendants sought to evade through

their strategic decisions to default.

The core of our appellate jurisdiction is to review "final

decisions" of the district courts. See 28 U.S.C. § 1291.

With limited exceptions, see generally Myers v. Hertz

Corp., 624 F.3d 537, 552 (2dCir. 2010), only final orders

and judgments may be appealed, see Cruz v. Ridge,

383 F.3d 62, 64 (2d Cir. 2004) (per curiam). "[T]he

general rule [is] that a party is entitled to a single appeal,

to be deferred until final judgment has been entered."

Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 130 S.

Ct. 599, 605, 175 L. Ed. 2d [*141] 458 (2009) (internal

quotation marks omitted).

In including a requirement of finality in defining the

scope of our jurisdiction under 28 U.S.C. § 1291,

Congress "'express[ed] a preference that some

erroneous trial court rulings go uncorrected until the

appeal of a final judgment, rather than having litigation

punctuated by piecemeal appellate review of trial court

decisions which do not terminate the litigation.'" In re

World Trade Ctr. Disaster Site Litig., 521 F.3d 169, 178

(2d Cir. 2008) (quoting Richardson-Merrell, Inc. v.

Koller, 472 U.S. 424, 430, 105 S. Ct. 2757, 86 L. Ed. 2d

340 (1985)). Denials of dispositivemotions are therefore

not ordinarily [**72] appealable on an interlocutory

basis. See, e.g., Napoli v. Town of New Windsor, 600

F.3d 168, 170 (2d Cir. 2010) (per curiam).

We cannot permit the defendants to short-circuit the

normal litigation process by withdrawing, inducing a

default judgment to be entered against them, and then

obtaining de facto interlocutory review over otherwise

non-appealable decisions. We have observed, with

respect to similar strategic conduct by plaintiffs:

[I]f a litigant could refuse to proceed whenever a

trial judge ruled against him, wait for the court to

enter a dismissal for failure to prosecute, and then

obtain review of the judge's interlocutory decision,

the policy against piecemeal litigation and review

would be severely weakened. This procedural

technique would in effect provide a means to avoid

the finality rule embodied in 28 U.S.C. § 1291.

Moreover, if a party who was disappointed by an

interlocutory ruling could obtain an appeal of that

ruling by simply refusing to prosecute his or her

lawsuit, adherence to the merger rule 25 would

reward that party for dilatory and bad faith tactics.

Such a result would conflict with the purpose of a

Rule 41(b) dismissal for failure to prosecute, which

is [**73] to penalize dilatoriness and harassment of

defendants.

Shannon v. Gen. Elec. Co., 186 F.3d 186, 192 (2d Cir.

1999) (brackets, ellipsis, citations, and internal quotation

marks omitted; footnote added); see also Rabbi Jacob

Joseph Sch. v. Province of Mendoza, 425 F.3d 207,

210-11 (2d Cir. 2005); Martens v. Thomann, 273 F.3d

159, 183 (2d Cir. 2001).

The same concerns arise here. To overlook the

defendants' forfeiture would be to "permit[] . . . an

end-run around the final judgment rule." 26 Palmieri v.

Defaria, 88 F.3d 136, 140 (2d Cir. 1996). But see Savin

v. Ranier, 898 F.2d 304, 307 (2d Cir. 1990) (reviewing,

on appeal fromdefault judgment, themerits of appearing

defendant's jurisdictional defense, where plaintiff did

not claim that defendant had forfeited that defense by

defaulting).

We also decline to overlook the defendants' forfeiture

based on their assertion that they suffered grave

financial hardship by being forced to defend a lawsuit in

25 The "merger rule" holds that "[w]hen a district court enters a final judgment in a case, interlocutory orders rendered in the

case . . . merge with the judgment," thereby rendering them amenable to appellate review. Shannon, 186 F.3d at 192.

26 Mickalis Pawn's default also prejudiced the City's ability to obtain further discovery related to personal jurisdiction. Cf. Ins.

Corp. of Ireland, 456 U.S. at 707-09; [**74] S. New Eng. Tel. Co. v. Global NAPs Inc., 624 F.3d 123, 146 (2d Cir. 2010)

(observing "that it does not violate due process for a district court to impose under Rule 37(b) an order subjecting a party to

personal jurisdiction in that court as a sanction for the party's failure to comply with a discovery order seeking to establish facts

relating to the court's personal jurisdiction over it").
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New York. The defendants appear to contend [*142]

that it would be unfair to expect them to have waited

until after trial to seek appellate review of the district

court's adverse interlocutory decisions concerning

personal jurisdiction. Citing Gulf Coast Fans, Inc. v.

Midwest Electronics Importers, Inc., 740 F.2d 1499

(11th Cir. 1984), they urge that the district court's

decision to delay final adjudication of their jurisdictional

defense until trial "put [them] in the uncomfortable

position of having to prepare for a full-blown trial even if

[they] might eventually prevail on the jurisdictional

claim," id. at 1511.

We are not without sympathy for these

[**75] sentiments, nor do we necessarily disagree with

Judge Wesley's conclusion that the district court erred

in its jurisdictional analysis. But the Supreme Court has

made clear that "the possibility that a ruling may be

erroneous and may impose additional litigation

expense" is not a sufficient basis for affording appellate

review over interlocutory decisions. Richardson-Mer-

rell, 472 U.S. at 436.

IV. The Injunctions

We review the district court's issuance of a permanent

injunction for abuse of discretion. See Third Church of

Christ, Scientist v. City of New York, 626 F.3d 667, 669

(2d Cir. 2010).

A. The Terms of the Injunctions

Simultaneously with entry of a default judgment, the

district court imposed separate, but substantively

identical, permanent injunctions to "abate the public

nuisance" caused by Adventure Outdoors and Mickalis

Pawn. Mickalis Pawn Inj., 2009 WL 792042, ¶ 1;

Adventure Outdoors Inj., 2009 WL 792023, ¶ 1 (same).

The injunctions provide for the appointment of a special

master (the "Special Master") to implement, andmonitor

the defendants' compliance with, certain remedial

measures contemplated by the injunctions. Mickalis

Pawn Inj., 2009 WL 792042, ¶ 2.

Paragraph 3 of each [**76] injunction provides, with

respect to the duties of the Special Master:

It will be the responsibility of the Special Master to

ensure, to the fullest extent practicable, that from

the effective date of this [injunction] forward,

firearms sales by [the defendant] are made in full

conformity with applicable laws pertaining to

firearms and that [the defendant] adopts appropriate

prophylactic measures to prevent violation of the

firearms laws.

Id. ¶ 3. 27 Paragraph 7 of each injunction mandates that

[the defendant] shall adopt those practices that in

the opinion of the Special Master serve to prevent

in whole or in part 28 the illegal sale of firearms. [The

defendant] shall also adopt those prophylactic

practices that in the opinion of the Special Master

will serve to prevent the movement of guns into the

illegal market.

Id. ¶ 7 (footnote added).

The injunctions contemplate several ways by which the

defendants may become subject to penalties. First, any

participation [*143] by the defendants in a "straw

purchase" -- or any sale "otherwise in violation of

Federal, State, or local law or regulation," as determined

by the Special Master -- constitutes a violation

punishable by a fine that increaseswith each successive

violation. 29 Id. ¶ 12. The term "straw purchase" is

defined as including "[a] sale . . . made to an investigator

conducting a 'Simulated Straw Purchase,' which shall

mean a purchase in a form substantially as described in

theAmended Complaint filed in this action, for example,

in paragraph 188." Id. ¶ 13(iii). The injunctions also

provide, more generally, that any other "[a]ction[] . . . by

which [the defendant] seeks to evade any of the

requirement[s]" of the injunction constitutes a violation.

Id. ¶ 8. Finally, any failure by the defendants "to

cooperate with the Special Master," as determined by

the Special Master himself, constitutes a violation. Id.

27 The injunctions specify certain methods to be used in monitoring the defendants' compliance, including in-store

observation, videotape surveillance, records monitoring, "random and repeated integrity testing," inventory inspections, and

instructional training for the defendants' employees. Mickalis Pawn Inj., 2009 WL 792042, ¶ 4.

28 The phrase "in whole [**77] or in part" appears only in the Mickalis Pawn injunction. Compare Mickalis Pawn Inj., 2009WL

792042, ¶ 7, with Adventure Outdoors Inj., 2009 WL 792023, ¶ 7.

29 The injunctions [**78] require each defendant to post a $25,000 bond with the district court; any monetary penalties

imposed for violations of the injunctions would be drawn from this sum. Mickalis Pawn Inj., 2009 WL 792042, ¶¶ 11-12.
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If the defendants fully comply with the foregoing terms,

each injunction terminates automatically after three

years. Id. ¶ 17. Any violation of the injunction, however

-- or any "violation of an applicable firearms law or

regulation" certified to have occurred by the Special

Master -- "will recommence the running of the three-year

Compliance Period from the date of the violation." Id. ¶

18.

B. Governing Law

The defendants did not, by defaulting, forfeit the right to

challenge the lawfulness of the injunctions. See Finkel,

577 F.3d at 83 n.6; Brock, 786 F.2d at 65; see also

Spamhaus Project, 500 F.3d at 603-04 (vacating

permanent injunction imposed after default judgment

as violative of Rule 65(d)); SEC v. Mgmt. Dynamics,

Inc., 515 F.2d 801, 814 (2d Cir. 1975) (vacating

permanent injunction imposed after default judgment).

In appealing the injunctions entered against them, the

defendants principally argue that the injunctions are

unconstitutionally vague and that they violate the

[**79] requirements of Federal Rule of Civil Procedure

65(d). We review de novo whether the injunctions

comply with Rule 65(d). See Garcia v. Yonkers Sch.

Dist., 561 F.3d 97, 103 (2d Cir. 2009).

Rule 65(d) provides that "[e]very order granting an

injunction . . . must: (A) state the reasons why it issued;

(B) state its terms specifically; and (C) describe in

reasonable detail -- and not by referring to the complaint

or other document -- the act or acts restrained or

required." Fed. R. Civ. P. 65(d)(1). We have interpreted

Rule 65(d) as requiring that "an injunction . . . be specific

and definite enough to apprise those within its scope of

the conduct that is being proscribed." S.C. Johnson &

Son, Inc. v. Clorox Co., 241 F.3d 232, 240-41 (2d Cir.

2001) (internal quotation marks omitted). The Supreme

Court has explained:

[T]he specificity provisions of Rule 65(d) are no

mere technical requirements. The Rule was

designed to prevent uncertainty and confusion on

the part of those faced with injunctive orders, and to

avoid the possible founding of a contempt citation

on a decree too vague to be understood. Since an

injunctive order prohibits conduct under threat of

judicial punishment, basic fairness [**80] requires

that those enjoined receive explicit notice of

precisely what conduct is outlawed.

Schmidt v. Lessard, 414 U.S. 473, 476, 94 S. Ct. 713,

38 L. Ed. 2d 661 (1974) (footnotes [*144] and citations

omitted). Rule 65(d) is satisfied "only if the enjoined

party can ascertain from the four corners of the order

precisely what acts are forbidden or required." Petrello

v. White, 533 F.3d 110, 114 (2d Cir. 2008) (internal

quotation marks omitted).

Rule 65(d) is said to serve two general purposes: "to

prevent uncertainty and confusion on the part of those

to whom the injunction is directed," and to ensure "that

the appellate court knows precisely what it is reviewing."

S.C. Johnson & Son, 241 F.3d at 241 (internal quotation

marks omitted); see also Schmidt, 414 U.S. at 476-77;

Lau v. Meddaugh, 229 F.3d 121, 123 (2d Cir. 2000) (per

curiam), cert. denied, 534 U.S. 833, 122 S. Ct. 81, 151

L. Ed. 2d 44 (2001). We have cautioned that injunctions

that do not satisfy the requirements of Rule 65(d) "will

not withstand appellate scrutiny."Corning Inc. v. PicVue

Elecs., Ltd., 365 F.3d 156, 158 (2d Cir. 2004) (per

curiam) (internal quotation marks omitted).

In addition to complying with Rule 65(d)'s specificity

requirements, district courts must take care to ensure

that [**81] injunctive relief is not overbroad. Although a

district court has "a wide range of discretion in framing

an injunction in terms it deems reasonable to prevent

wrongful conduct," it is nonetheless "the essence of

equity jurisdiction" that a court is only empowered "to

grant relief no broader than necessary to cure the

effects of the harm caused by the violation." Forschner

Grp., Inc. v. Arrow Trading Co., 124 F.3d 402, 406 (2d

Cir. 1997) (internal quotation marks omitted). We have

instructed that injunctive relief should be "narrowly

tailored to fit specific legal violations," Peregrine Myan-

mar Ltd. v. Segal, 89 F.3d 41, 50 (2d Cir. 1996) (internal

quotationmarks omitted), and that the courtmust "mould

each decree to the necessities of the particular case,"

Forschner Grp., 124 F.3d at 406 (internal quotation

marks omitted); see also Patsy's Brand, Inc. v. I.O.B.

Realty, Inc., 317 F.3d 209, 220 (2d Cir. 2003); Brooks v.

Giuliani, 84 F.3d 1454, 1467 (2d Cir.), cert. denied, 519

U.S. 992, 117 S. Ct. 480, 136 L. Ed. 2d 375 (1996);

Waldman Publ'g Corp. v. Landoll, Inc., 43 F.3d 775, 785

(2dCir. 1994).An injunctionmay not "enjoin 'all possible

breaches of the law.'" John B. Hull, Inc. v. Waterbury

Petroleum Prods., Inc., 588 F.2d 24, 30 (2d Cir. 1978)

[**82] (quoting Hartford-Empire Co. v. United States,

323 U.S. 386, 410, 65 S. Ct. 373, 89 L. Ed. 322, 1945

Dec. Comm'r Pat. 607 (1945)).
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We agree with the defendants that several portions of

the injunctions are insufficiently specific or overbroad,

or otherwise violate Rule 65(d).

First, the injunctions impose on defendants an obligation

to act "in full conformity with applicable laws pertaining

to firearms," and to "adopt[] appropriate prophylactic

measures to prevent violation" of those laws, without

specifying which laws are "applicable" or identifying the

ways in which the defendants must alter their behavior

to comply with those laws. Mickalis Pawn Inj., 2009 WL

792042, ¶ 3; see also id. ¶ 17 (requiring "full compliance"

with "applicable firearms laws and regulations"). A

directive to undertake "appropriate" measures does not

"describe in reasonable detail . . . the act or acts

restrained or required," Fed. R. Civ. P. 65(d)(1), nor

does it provide "explicit notice of precisely what conduct

is outlawed," Schmidt, 414 U.S. at 476. Indeed, we

have said that to comply with Rule 65(d), "an injunction

must be more specific than a simple command that the

defendant obey the law." Peregrine Myanmar Ltd., 89

F.3d at 51.

[*145] Second, it appears that [**83] the injunctions,

fairly read, prohibit not only "straw purchases" -- the

sole kind of illegal practice identified in the City's

amended complaint -- but other, unidentified types of

sales practices as well. An injunction is overbroad when

it seeks to restrain the defendants from engaging in

legal conduct, or from engaging in illegal conduct that

was not fairly the subject of litigation. See Lineback v.

Spurlino Materials, LLC, 546 F.3d 491, 504 (7th Cir.

2008) (noting that an injunction is overbroad if it results

in a "likelihood of unwarranted contempt proceedings

for acts unlike or unrelated to those originally judged

unlawful" (internal quotation marks omitted)); Spam-

haus Project, 500 F.3d at 604 (vacating injunction that

"fail[ed] to comply with the rule requiring courts to tailor

injunctive relief to the scope of the violation found"

(internal quotation marks omitted)).

The injunctions are also problematic because of the

extent to which they vest the Special Master with

discretion to determine the terms of the injunctions

themselves. Paragraph 7 of each injunction requires

the defendants to "adopt those practices that in the

opinion of the Special Master serve to prevent in whole

[**84] or in part the illegal sale of firearms" and "adopt

those prophylactic practices that in the opinion of the

Special Master will serve to prevent the movement of

guns into the illegal market." Mickalis Pawn Inj., 2009

WL 792042, ¶ 7 (emphases added). A defendant's

"failure to cooperatewith theSpecialMaster" constitutes

a violation. Id. ¶ 8. Moreover, the injunctions provide

that any dispute as to whether a violation has occurred,

or any disagreements concerning decisions made by

the Special Master, are to be resolved by the Special

Master himself in the first instance. Id. ¶ 9. Although a

partymay appeal "any decision or practice of theSpecial

Master" to the district court, the Special Master's

decisions are made subject only to "arbitrary and

capricious" review. Id. The injunctions further specify

that if a defendant is unsuccessful in challenging the

Special Master's decision, the defendant "shall pay the

Special Master's costs and attorneys' fees." Id. ¶ 10.

"The power of the federal courts to appoint special

masters to monitor compliance with their remedial

orders is well established,"United States v. Yonkers Bd.

of Educ., 29 F.3d 40, 44 (2d Cir. 1994), cert. denied, 515

U.S. 1157, 115 S. Ct. 2608, 132 L. Ed. 2d 853 (1995),

[**85] and a special master possesses some power to

"determine the scope of his own authority," Bridgeport

Guardians, Inc. v. Delmonte, 537 F.3d 214, 219 (2d Cir.

2008). But the Supreme Court has also warned that

"[t]he use of masters is to aid judges in the performance

of specific judicial duties, as they may arise in the

progress of a cause, and not to displace the court." La

Buy v. Howes Leather Co., 352 U.S. 249, 256, 77 S. Ct.

309, 1 L. Ed. 2d 290 (1957) (citation and internal

quotation marks omitted). Serious constitutional

questions arise when a master is delegated broad

power to determine the content of an injunction as well

as effectively wield the court's powers of contempt. "If

the master makes significant decisions without careful

review by the trial judge, judicial authority is effectively

delegated to an official who has not been appointed

pursuant to article III of the Constitution." Meeropol v.

Meese, 790 F.2d 942, 961, 252 U.S. App. D.C. 381

(D.C. Cir. 1986).

Constitutional questions aside, we conclude that, at the

very least, the injunctions' sweeping delegations of

power to the Special Master violate Rule 65(d). "A court

is required to frame its orders so that those who must

obey them will know what the court [**86] intends to

forbid." Diapulse Corp. of Am. v. Carba, Ltd., 626 F.2d

1108, 1111 [*146] (2d Cir. 1980) (emphasis added); see

also United States v. Microsoft Corp., 147 F.3d 935,

954, 331 U.S. App. D.C. 121 (D.C. Cir. 1998)

(concluding that injunction was improper insofar as "the

parties' rightsmust be determined, notmerely enforced,"

by special master).

Finally, Paragraph 13(iii) of each injunction prohibits

certain conduct by reference to the amended complaint.
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This drafting technique, however efficient, is expressly

prohibited by Rule 65(d), which provides that "[e]very

order granting an injunction" must "describe in

reasonable detail -- and not by referring to the complaint

or other document -- the act or acts restrained or

required." Fed. R. Civ. P. 65(d)(1)(C) (emphasis added).

The City defends the injunctions principally on the basis

that "[t]wenty other firearms dealers have entered into

negotiated settlement agreements with the City under

virtually the same terms."OpeningBr. of City (Adventure

Outdoors' Appeal) at 58; see also Opening Br. of City

(Mickalis Pawn's Appeal) at 57. But there is an obvious

difference between settlement agreements, which are

voluntary contracts freely negotiated between parties,

[**87] and injunctions, which are unilateral directives

backed by a court's powers of contempt. Parties may

consent to settlement terms that would otherwise, if

imposed unilaterally, violate Rule 65(d) or a defendant's

due process rights. See, e.g., SEC v. First Jersey Sec.,

Inc., 101 F.3d 1450, 1479 (2d Cir. 1996), cert. denied,

522 U.S. 812, 118 S. Ct. 57, 139 L. Ed. 2d 21 (1997);

Stauble v. Warrob, Inc., 977 F.2d 690, 698 (1st Cir.

1992). The fact that other defendants were willing to

settle voluntarily with the City on essentially the same

terms as those included in the injunctions does not tend

to prove, let alone itself establish, that the injunctions

comply with the Federal Rules and comport with due

process. 30

We have carefully considered the other arguments

made by the parties concerning the injunctions and find

them to be without merit.

CONCLUSION

For the foregoing reasons, we affirm the entry of default

judgment against Mickalis Pawn and Adventure

Outdoors, but vacate the injunctions [**89] issued

against them and remand the matter to the district court

for further proceedings.

Concur by:WESLEY

Concur

[*147] WESLEY, Circuit Judge, concurring:

I join the majority's opinion in full. I write separately to

express concerns with the jurisdictional analysis

conducted by the court below. While I fully agree with

the majority's conclusion that this affirmative defense

was waived, I am concerned that others might embrace

the district court's jurisdictional analysis. In my view,

that would be a mistake because the district court's

jurisdictional analysis has no basis in New York law.

The claims brought by the City of New York against

defendants Mickalis Pawn Shop, LLC and Adventure

Outdoors, Inc. were pled as torts under New York law.

See N.Y. Penal Law §§ 240.45, 400.05(1). The district

court's subject matter jurisdiction was grounded in 28

U.S.C. § 1332(a)(1). Therefore, the court was permitted

to "exercise personal jurisdiction to the same extent as

the courts of general jurisdiction" in the State of New

York. Bank Brussels Lambert v. Fiddler Gonzalez &

Rodriguez, 305 F.3d 120, 124 (2d Cir. 2002). And yet,

the district court devised a test that has no basis in the

New York statute governing long-arm jurisdiction.

[**90]
1See N.Y. C.P.L.R. § 302(a)(3)(ii). In my view, the

court had no authority to apply a novel jurisdictional test

that created an unwarranted expansion of the meaning

of personal jurisdiction under New York law.

The district court termed this case one of "first

impression" and created, out of whole cloth, a

30 We reject, however, the defendants' argument that the injunctions violate principles of state sovereignty, comity, and

federalism. To be sure, "[t]he court's discretion to frame equitable relief is limited by considerations of federalism," Knox v.

Salinas, 193 F.3d 123, 129-30 (2d Cir. 1999) (internal quotation marks omitted), and "[a] State cannot punish a defendant for

conduct that may have been lawful where it occurred," State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 421, 123 S.

Ct. 1513, 155 L. Ed. 2d 585 (2003). However, it [**88] is also true that "[t]he federal court sitting as a court of equity having

personal jurisdiction over a party has power to enjoin him from committing acts elsewhere." Bano v. Union Carbide Corp., 361

F.3d 696, 716 (2d Cir. 2004) (internal quotation marks omitted); see also Steele v. Bulova Watch Co., 344 U.S. 280, 289, 73 S.

Ct. 252, 97 L. Ed. 319, 1953 Dec. Comm'r Pat. 424 (1952) ("[T]he District Court in exercising its equity powers may command

persons properly before it to cease or perform acts outside its territorial jurisdiction."); New Jersey v. City of NewYork, 283 U.S.

473, 482, 51 S. Ct. 519, 75 L. Ed. 1176 (1931). Here, the defendants have identified no authority for the proposition that a court

in New York may not restrain a defendant in Georgia or South Carolina from violating U.S. federal firearms laws, which are of

course binding in both jurisdictions. Nor have the defendants demonstrated that Georgia and South Carolina law is materially

different than New York law in relevant respects.

1 This appeal concerns only two defendants among many implicated by a "series of civil cases brought by the City of New

York" before this district court.City of N.Y. v. BobMoates' Sport Shop, Inc., 253 F.R.D. 237, 238 (E.D.N.Y. 2008) (Weinstein, J.).
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seven-factor test for determining whether personal

jurisdiction exists over "retail gun establishments." City

of New York v. A-1 Jewelry & Pawn, Inc., 501 F. Supp.

2d 369, 374, 424 (E.D.N.Y. 2007) (Weinstein, J.). This

case, however, is not one of first impression. In fact, this

particular federal judge has decided a number of other

cases involving the firearms industry in which he has

declined to apply the long-arm statute as interpreted by

the New York Court of Appeals. See, e.g., Johnson v.

Bryco Arms, 304 F. Supp. 2d 383, 397 (E.D.N.Y. 2004)

(Weinstein, J.); N.A.A.C.P. v. A.A. Arms, Inc., Nos. 99

Civ. 3999, 99 Civ. 7037, 2003 U.S. Dist. LEXIS 8238,

2003 WL 21242939, at *4 (E.D.N.Y. Apr. 1, 2003)

[**91] (Weinstein, J.). And, in any event, federally

licensed out-of-state firearms distributors, such as

defendants in this case, are governed by the same

long-arm statute as are all other out-of-state defendants

alleged to have committed a tortious act outside of New

York that causes injury in the State of New York.

On August 8, 2006, following limited discovery,

defendants moved to dismiss the complaint against

them for lack of personal jurisdiction. By an order dated

August 15, 2007, the district court denied defendants'

motion to dismiss. A-1 Jewelry & Pawn, 501 F. Supp. 2d

at 374. In declining to grant defendants' motion to

dismiss, the district court applied a test to assess

whether defendants were properly subject to personal

jurisdiction not previously employed by a New York

court. The district judge appears to be of the view that

there should be no limits on the exercise of personal

jurisdiction over a defendant "except those of

reasonable forum (venue) and a rational state interest

in the litigation." 2 Jack B. Weinstein, Mass [*148] Tort

Jurisdiction and Choice of Law in a Multinational World

Communicating by Extraterrestrial Satellites, 37 Wil-

lamette L. Rev. 145, 146 (2001). Specifically, [**92] the

district court concluded that defendants' "knowing

cumulative illegal parallel conduct outside New York

causing widespread injury in New York made them

amenable to suit in" New York. 501 F. Supp. 2d at 374.

The court asserted that "the extent of the combined

harm" could provide a basis for the exercise of personal

jurisdiction over each individual defendant, even if the

allegedly illegal out-of-state conduct of a single

defendant would not suffice to establish jurisdiction. Id.

at 422. The district court took the view that "[w]here a

defendant deals in [] inherently dangerous products, a

lesser showing than is ordinarily required will support

jurisdiction." Id. at 420 (internal quotation marks

omitted).

Prior to defendants' default, the City filed an amended

complaint, which sought injunctive relief against

defendants for the creation of a public nuisance. See

N.Y. Penal Law §§ 400.05(1), 240.45. Defendants then

made a renewed motion to dismiss in which they

reasserted their objection to the exercise of personal

jurisdiction to no avail. 3 City of N.Y. v. A-1 Jewelry &

Pawn, Inc., 247 F.R.D. 296, 338 (E.D.N.Y. 2007). In

denying defendants' renewed motion to dismiss, the

district court again relied, in part, on the allegedly

"knowing parallel conduct" of the defendants. Id. at 336.

The district court implied that, perhaps, a different

standard for assessing personal jurisdiction was

warranted because jurisdiction was "sought . . . not

simply to vindicate an individual right or to resolve an

individual commercial dispute" but rather was "sought

to protect the safety of an entire community." Id. at 339.

While the district judge below may take issue with the

limitations placed on New York's long-arm statute as an

academic matter, these limitations "were deliberately

inserted to keep the provision well within constitutional

bounds," Ingraham v. Carroll, 90 N.Y.2d 592, 597, 687

N.E.2d 1293, 665 N.Y.S.2d 10 (1997), and a federal

district court is not free to read them out of the statute. In

addition, the exercise of personal jurisdiction over these

defendants does not, in my view, "comport[] with the

requirements of due process." Met. Life Ins. Co. v.

Robertson-Ceco Corp., 84 F.3d 560, 567 (2d Cir. 1996)

(citing Savin v. Ranier, 898 F.2d 304, 306 (2d Cir.

1990)).

In evaluating whether personal jurisdiction exists as to a

particular defendant the court must examine the "quality

and nature" of the defendant's contacts with the forum.

Best Van Lines, Inc. v.Walker, 490 F.3d 239, 242-43 (2d

2 Judge Weinstein has acknowledged in his academic writing that "New York's long-arm statute, unlike that of most states,

has not been interpreted as going to the constitutional limit[]." Jack B. Weinstein, Mass Tort Jurisdiction and Choice of Law in

a Multinational World Communicating by Extraterrestrial Satellites, 37 Willamette L. Rev. 145, 148 (2001). Judge Weinstein is,

however, critical of New York's long-arm statute because, in his view, it "inhibit[s] the expansion of personal [**93] jurisdiction

to its full potential" and its limitations "should be eliminated." Id. at 149.

3 DefendantAdventure Outdoors also filed an unsuccessful motion for summary judgment based in part on its contention that

it was not properly subject to the district court's exercise of personal [**94] jurisdiction.
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Cir. 2007). Here, the defendants' connection to the

forum was tenuous at best. 4 Defendants did not

"transact[] any business within the state or contract[] . .

. to supply goods . . . in the state," N.Y. C.P.L.R. §

302(a)(1), and defendants did not commit any tortious

act in New York State, id. § 302(a)(2). More to the point,

[**95] nothing in the record supports the conclusion that

they conducted [*149] or solicited business in NewYork

or that they "engage[d] in any other persistent course of

conduct, or derive[d] substantial revenue from goods

used . . . in the state." Id. § 302(a)(3)(i).

There is nothing in the record that supports the

conclusion that defendants knew or should have known

that sales of guns in their home states were having

consequences inNewYork. Id. § 302(a)(3)(ii). Moreover,

section 302(a)(3)(ii) provides that in order to form the

basis for the exercise of personal jurisdiction over a

non-domiciliary, the defendant must know (or be

deemed to know) of the consequences of its conduct

and "derive[] substantial revenue from interstate or

international commerce." Id. Here, even if we were to

impute knowledge to the defendants, the record does

not reveal anything approaching "substantial revenue"

that could be said to have resulted from guns that made

their way to New York. The conjunctive requirement

present in section 302(a)(3)(ii) [**96] could be

understood to be constitutionally mandated. As the

Supreme Court has explained, "foreseeability alone

has never been a sufficient benchmark for personal

jurisdiction." World-Wide Volkswagen Corp. v. Wood-

son, 444 U.S. 286, 295, 100 S. Ct. 559, 62 L. Ed. 2d 490

(1980) (internal quotation marks omitted). To the

contrary, a "defendant's awareness that the stream of

commerce may or will sweep the product into the forum

State does not convert the mere act of placing the

product into the stream into an act purposefully directed

toward the forum State." Asahi Metal Indus. v. Califor-

nia, 480 U.S. 102, 112, 107 S. Ct. 1026, 94 L. Ed. 2d 92

(1987).

The district court concluded that when a defendant

deals in inherently dangerous products a lesser showing

is required in order to establish personal jurisdiction.

However, neither the New York Court of Appeals nor

this Court have ever so held. 5 If the City "could satisfy

the requirements of [section 302(a)(3)(ii)] on so

attenuated a consequence of defendant[s'] act[s] as

has been accepted by the court[] below, it would burden

unfairly non-residents whose connection with the state

is remote." Fantis Foods, Inc. v. Standard Importing

Co., 49 N.Y.2d 317, 327, 402 N.E.2d 122, 425 N.Y.S.2d

783 (1980).

A particularly troubling aspect of the jurisdictional

analysis conducted below is the reliance on what the

district judge termed the defendants' "cumulative parallel

conduct" as a basis for establishing personal jurisdiction.

According to the district court's theory, although the

"out-of-state activities of a single defendant alone may

not suffice to establish jurisdiction," because of "knowing

parallel conduct, the extent of the combined harm may

provide a basis for jurisdiction over each one." 501 F.

Supp. 2d at 422. The New York Court of Appeals has

never adopted a theory pursuant to which combined or

parallel conduct may be relied upon to establish a basis

for the exercise of personal jurisdiction over a defendant

when jurisdiction [**98] does not otherwise exist.

The New York Court of Appeals has instructed that "[t]o

determine whether a non-domiciliary may be sued in

New York, [*150] [the court must] first determine

whether [New York's] long-arm statute . . . confers

jurisdiction over [the non-domiciliary] in light of its

contacts with [New York] State. If the defendant's

relationship with New York falls within the terms of

[section 302(a)(3)(ii)], [the court must then] determine

whether the exercise of jurisdiction comports with due

process." LaMarca v. Pak-Mor Mfg. Co., 95 N.Y.2d 210,

214, 735 N.E.2d 883, 713 N.Y.S.2d 304 (2000). Rather

than follow the instructions of the New York Court of

Appeals, the district court created a seven-factor test

for analyzing whether long-arm jurisdiction exists over

"retail gun establishments." 6 501 F. Supp. 2d at 424.

The district court determined that an "inflexible

application of a traditional jurisdictional analysis that

4 As characterized by the City, defendant Adventure Outdoors is a "storefront establishment in Smyrna, Georgia" and

defendant Mickalis Pawn Shop is "a store in Summerville, South Carolina."

5 As a substantive matter, the NewYork Court [**97] ofAppeals has rejected the argument that a "general duty of care arises

out of [a] gun manufacturer['s] ability to reduce the risk of illegal gun trafficking through control of the marketing and distribution

of [its] products." Hamilton v. Beretta U.S.A. Corp., 96 N.Y.2d 222, 235, 750 N.E.2d 1055, 727 N.Y.S.2d 7 (2001). The

hazardous materials doctrine, which is based on a products liability theory, id., does not support the loosening of the

requirements for establishing personal jurisdiction.

6 As announced by the district court, these factors are as follows:
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fails to take account of unique practical commercial

factors does not effectively insure the fair and orderly

administration of the law." Id. at 419. The court preferred

to adopt what it termed a "reality-based pragmatic

jurisdictional analysis." Id. However, the district court

was not free to depart from "traditional jurisdictional

analysis" in order to hold defendants subject to suit in

New York. The "fair and orderly administration of the

law" is best achieved by applying the same standards to

all litigants and by adherence to well-defined legal

principles.

The district court's jurisdictional analysis undermines

the protection afforded to out-of-state defendants by

section 302(a)(3)(ii). As both this Court and the New

YorkCourt ofAppeals have [**100] previously explained,

this provision "is intended to ensure some link between

a defendant and New York State to make it reasonable

to require a defendant to come to New York to answer

for tortious conduct committed elsewhere." LaMarca,

95 N.Y.2d at 215 (quoting Ingraham, 90 N.Y.2d at 598).

The relevant long-armprovision is specifically "designed

to . . . preclude the exercise of jurisdiction over

nondomiciliaries who might cause direct, foreseeable

injury within the State but 'whose business operations

are of a local character.'" Id. (quoting Ingraham, 90

N.Y.2d at 599). Here, it is indisputable that defendants'

businesses are of a local character.

The district court also asserted that "[t]here is no specific

dollar threshold at which revenue becomes substantial

for purposes of [section] 302(a)(3)(ii)." 7 501 [*151] F.

Supp. 2d at 417. Even if this is so, it was error to excuse

the City from making any showing that defendants

derived substantial revenue from interstate commerce.

See Bensusan Rest. Corp. v. King, 126 F.3d 25, 29 (2d

Cir. 1997). Indeed, it "offend[s] 'traditional notions of fair

play and substantial justice'" to subject a non-domiciliary

defendant to jurisdiction when that [**101] defendant

does not have the requisite "minimum contacts" with

the forum state. LaMarca, 95 N.Y.2d at 216 (quoting Int'l

Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S. Ct.

154, 90 L. Ed. 95 (1945)). The record in this case is

devoid of information that would allow anyone to

conclude that defendants had "meaningful 'contacts,

ties, or relations'" with New York. Burger King Corp. v.

Rudzewicz, 471 U.S. 462, 472, 105 S. Ct. 2174, 85 L.

Ed. 2d 528 (1985) (quoting Int'l Shoe, 326 U.S. at 319)).

The seven-factor test for personal jurisdiction relies

heavily on alleged conduct by third parties —

specifically, straw purchasers of handguns — in

establishing a basis for the assertion of jurisdiction.

1) Number of "trace" handguns linked to criminal investigations in New York and elsewhere that are attributable to

the defendant;

2) Distribution practices and their possible effects on crimes in New York;

3) Time-to-crime of the retailer's guns recovered in New York . . .;

4) Sales price, type of gun and the intended use of the retailer's handguns [**99] . . .;

5) Crimes committed in New York with the retailer's handguns;

6) Total number of handguns the retailer . . . sold in the United States and retailer's total revenue from the United

States and New York markets; and

7) Actions of regulatory authorities related to the retailer's distribution practices . . . .

501 F. Supp. 2d at 424-25.

7 Other courts have sensibly held that "[w]hether revenue is 'substantial' under New York law is determined on both relative

and absolute scales." Ronar, Inc. v. Wallace, 649 F. Supp. 310, 316 (S.D.N.Y. 1986); see also Vecchio v. S & T Mfg. Co., 601

F. Supp. 55, 57 (E.D.N.Y. 1984); Allen v. Canadian Gen. Elec. Co., 65 A.D.2d 39, 410 N.Y.S.2d 707, 708-09 (3d Dep't 1978).

Adventure Outdoors asserts that "uncontroverted evidence demonstrates that over the six year period preceding the institution

of this action, [it] derived an average of $3,619.89 from interstate or international commerce, constituting a paltry 0.36% of its

overall revenue." Mickalis Pawn Shop denies receiving any revenue from interstate sales and asserts that the City never

alleged, or showed — and the trial [**102] court never found — "a sum certain amount of revenue" it allegedly derived from

interstate commerce.
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However, the "unilateral activity of those who claim

some relationship with a nonresident defendant cannot

satisfy the requirement of contact with the forum State."

Id. at 474 (internal quotation marks omitted); see also

World-Wide Volkswagen, 444 U.S. at 298. Rather, it is

"essential . . . that there be some act by which the

defendant purposefully avails itself of the privilege of

conducting activities within the forum State, thus

invoking the benefits and protections of its laws."

Burger King, 471 U.S. at 475 (internal quotation marks

omitted). Here, the City did not come forward with any

evidence that defendants purposefully established any

meaningful contacts with New York state.

The district court maintained that New York City has a

strong interest in adjudicating this case, and that "[b]y

enacting strong gun control laws to protect its citizens

from gun-related crimes New York [**103] has

expressed a special public policy interest in the subject

matter of this litigation." 501 F. Supp. 2d at 428, 429. It

is indisputable that "New York has a strong interest in

the safety of its residents and territory from handgun

violence." Id. at 429; see generally Bach v. Pataki, 408

F.3d 75 (2d Cir. 2005). However, the City's efforts to

"regulat[e] the illegal flow of handguns into its territory,"

501 F. Supp. 2d at 429, cannot violate the due process

rights of defendants it alleges played some attenuated

role in the presence of illegal guns in New York City. As

the Supreme Court has explained:

[The limits on the exercise of personal jurisdiction

over a defendant] are more than a guarantee of

immunity from inconvenient or distant litigation.

They are a consequence of territorial limitations on

the power of the respective States. . . . Even if the

defendant would sufferminimal or no inconvenience

from being forced to litigate before the tribunals of

another State; even if the forum State has a strong

interest in applying its law to the controversy; even

if the forumState is themost convenient location for

litigation, the Due Process Clause, acting as an

instrument of interstate [**104] federalism, may

sometimes act to divest the State of its power to

render a valid judgment.

World-Wide Volkswagen, 444 U.S. at 294. Here,

although defendants are federally licensed to sell

firearms, they [*152] are "small-town [stores that have]

no on-going contacts with NewYork and [their] interstate

activities [if any] are not the sort which make [them]

generally equipped to handle litigation away from [their

business] location[s]." Markham v. Anderson, 531 F.2d

634, 637 (2d Cir. 1976) (internal quotation marks

omitted).

In sum, the district court's analysis with respect to

defendants' affirmative defense based on lack of

personal jurisdiction was a substantial and unjustified

deviation from well-known and easily understood

principles of New York law. The jurisdictional analysis

performed by the court below appears to be based on

one federal judge's view of how the law of New York

ought to be constructed, rather than on how it is clearly

delineated by statute and in the decisions of the state

and federal courts.

By virtue of their default prior to trial, defendants waived

their defense based on lack of personal jurisdiction.

See Transaero, Inc. v. La Fuerza Aerea Boliviana, 162

F.3d 724, 729 (2d Cir. 1998). [**105] Therefore, I join the

majority's well-written opinion. But an affirmance here is

not an endorsement of the jurisdictional analysis

conducted below. One's agreement or disagreement

with the policies that animate liability rules for firearms

retailers cannot bear on jurisdictional analysis. The

district court was bound to apply New York's long-arm

statute, as clearly interpreted by the New York Court of

Appeals. The court below did not do so in this case.
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rel. Ernest Cameron v. Dennis Hersh et al.

Notice: THIS DECISION IS UNREPORTEDAND MAY

BE SUBJECT TO FURTHER APPELLATE REVIEW.

COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Case Summary

Procedural Posture

On behalf of plaintiff prospective tenant, plaintiff

Connecticut Commission on Human Rights and

Opportunities sued defendants, a limited liability

company and an individual, for housing discrimination

in violation of Conn. Gen. Stat. § 46a-64c et seq.

Defendants filed a motion to strike.

Overview

Plaintiffs alleged defendants unlawfully discriminated

against the tenant on the basis of a lawful source of

income. Defendants argued that plaintiffs failed to allege

the filing of a complaint with the Commission against

the LLC within 180 days after the alleged act of

discrimination. The court held that the 180-day filing

requirement in Conn. Gen. Stat. § 46a-82(f) did not

implicate subject matter jurisdiction, and that

defendants' claim had to be raised as a special defense

rather than by a motion to strike. Defendants' argument

that the individual defendant owed no duty to the tenant

was unavailing, as the complaint against him was not

based on his alleged violation of a common-law duty but

on a violation of § 46a-64c. Defendants' motion to strike

individual paragraphs that did not attempt to state a

cause of action failed. However, there was no

recognizable cause of action for a willful, wanton, or

reckless violation of § 46a-64c, as alleged in paragraph

19 of the complaint. Moreover, plaintiffs failed to allege

facts sufficient to support a claim of willfulness,

wantonness, or recklessness on the part of defendants.

Outcome

Defendants' motion to strike was granted as to

paragraph 19 of the complaint, which allegedwillfulness,

wantonness, or recklessness. The motion was

otherwise denied.

Judges: [*1] Robert G. Gilligan, J.

Opinion by: Robert G. Gilligan

Opinion

MEMORANDUM OF DECISION ON MOTION TO

STRIKE

The defendants, 58A Buckingham Street, LLC and

Dennis Hersh, have moved to strike Counts One and

Two of the revised complaint datedDecember 18, 2007,

filed by the plaintiff, Commission on Human Rights and

Opportunities ex rel Ernest Cameron, on the grounds

that the allegations in these counts and the prayer for

relief are legally insufficient to state a claim on which

relief may be granted. The defendants also argue that

the allegations "improperly intermix a statutory cause of

action with a common law recklessness claim."

BACKGROUND

This matter arises out of a housing discrimination action

brought by the Commission on Human Rights and

Opportunities (Commission), on behalf of Ernest

Cameron, a prospective tenant. After a Commission

investigator found reasonable cause to believe that the

defendants had unlawfully discriminated against

Cameron on the basis of a lawful source of income in
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violation of General Statutes § 46a-64c et seq., the

defendants, Dennis Hersh and 58ABuckinghamStreet,

LLC, elected to have theCommission bring a civil action

in Superior Court pursuant to General Statute §

46a-83(d).

Prior [*2] to filing the motion to strike which is now

before the court, the defendants filed a previous motion

to strike the entire complaint on the ground that it "fails

to set forth a cause of action against either Defendant."

On February 18, 2009, the court denied the motion to

strike because the defendants' motion failed to specify

the grounds of the insufficiency as required by Practice

Book § 10-41.

In the present motion to strike dated March 9, 2009, the

defendants have specified the grounds of the alleged

insufficiency of the plaintiff's revised complaint. The

defendants move to strike Counts One and Two of the

plaintiff's complaint on the grounds that the allegations

in those counts and the prayer for relief are legally

insufficient to state a claim on which relief may be

granted. The defendants also argue that the allegations

"improperly intermix a statutory cause of action with a

common law recklessness claim."

The plaintiff has objected to the motion and argues that

(i) themotion is a secondmotion to strike brought on the

same grounds as the first motion and therefore not

permissible; (ii) the claims asserted in the motion are

required to be raised in a motion to dismiss or as a

[*3] special defense; (iii) themotion is improper because

it requires additional facts outside the pleadings; and

(iv) the motion improperly strikes individual paragraphs

rather than counts in the complaint.

LEGAL STANDARD FOR A MOTION TO STRIKE

"The purpose of a motion to strike is to contest . . . the

legal sufficiency of the allegations of any complaint . . .

to state a claim upon which relief can be granted."

(Internal quotation marks omitted.) Fort Trumbull Con-

servancy, LLC v. Alves, 262 Conn. 480, 498, 815 A.2d

1188 (2003). In ruling on amotion to strike, the trial court

construes the facts in the complaint in the manner most

favorable to sustaining its legal sufficiency. Id. "[I]f facts

provable in the complaint would support a cause of

action, the motion to strike must be denied . . . Thus,

[the court] assume[s] the truth of both the specific

factual allegations and any facts fairly provable

thereunder. In doing so, moreover, [the court] read[s]

the allegations broadly, rather than narrowly." (Citation

omitted; internal quotation marks omitted.) Craig v.

Driscoll, 262 Conn. 312, 321, 813 A.2d 1003 (2003).

Furthermore, "[i]n ruling on a motion to strike, the court

is limited to the [*4] facts alleged in the complaint."

(Internal quotation marks omitted.) Faulkner v. United

Technologies Corp., 240 Conn. 576, 580, 693 A.2d 293

(1997).

DISCUSSION

The court must first determine whether the motion,

under the circumstances, is an improper successive

motion to strike. In the absence of any Appellate Court

authority, most Superior Court judges have ruled that a

successive motion to strike on the same ground or

grounds which could have been raised in an earlier

motion to strike is not permitted under our rules of

practice. See Sivilla v. Leidel, 2008 WL 496654

(Conn.Super., Docket No. 075001487) (February 6,

2008, Pickard, J.) [44 Conn. L. Rptr. 732, 2008 Conn.

Super. LEXIS 265]; Haven Health Center v. Parente,

Superior Court, judicial district of Litchfield, Docket No.

CV03 0091743, 2006 Conn. Super. LEXIS 92 (January

18, 2006, Bozzuto, J.); Grazioli v. Nichols, Superior

Court, judicial district of New Haven, Docket No. CV 06

5001604 (Oct. 2, 2007, Lopez, J.) (44 Conn. L. Rptr.

275, 2007 Conn. Super. LEXIS 2612);Wright Brothers

Builders, Inc. v. East Haven Building Supply, Inc., Su-

perior Court, judicial district of Stamford-Norwalk at

Stamford, Docket No. CV 05 4006387 (March 30, 2007,

Nadeau, J.) (43 Conn. L. Rptr. 145, 2007 Conn. Super.

LEXIS 925); Netzer v. Whitney, Superior Court, judicial

district of Stamford-Norwalk at Stamford, Docket No.

CV 03 0195251 (February 27, 2004, Lewis, J.T.R.) (36

Conn. L. Rptr. 549, 2004 Conn. Super. LEXIS 460);

[*5] Metcoff v. NCT Group, Inc., Superior Court, com-

plex litigation docket at Waterbury, Docket No. X04 CV

04 0184701, 2006 Conn. Super. LEXIS 1249 (April 28,

2006, Alander, J.); Kent v. Francis A. Sartiano, P.C.,

Superior Court, judicial district of New Haven, Docket

No. 386702 (September 8, 1999, Blue, J.) (25 Conn. L.

Rptr. 374, 375, 1999 Conn. Super. LEXIS 2417, *6);

Rosenfield v. Sanitary Service Corp., Superior Court,

judicial district of Hartford-New Britain at Hartford,

Docket No. CV 95 554202, 1997 Conn. Super. LEXIS

1530 (June 6, 1997, Hale, J.); Hartt v. Schwartz, Supe-

rior Court, judicial district of New Haven, Docket No. CV

92 331912 (March 15, 1994, Hodgson, J.) [11 Conn. L.

Rptr. 203, 1994 Conn. Super. LEXIS 724]. See,

however, Priceline.com v. Mayes, 2005 WL 896261

(Conn.Super. Docket No. 030196820) (March 16,

2005, Adams, J.) [39 Conn. L. Rptr. 9, 2005 Conn.
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Super. LEXIS 739] and Stuart v. Freiberg, 2008 WL

2930434, 2008 Conn. Super. LEXIS 1739 (Conn.Su-

per. Docket FSTCCV040200508) (July 9, 2008, Tobin,

J.).

In the present case, the defendants' first motion to strike

was denied for its failure to specify the grounds of the

insufficiency in the motion itself. Having weighed the

competing interests of the need for judicial economy

[*6] and providing the defendants with a full opportunity

to have themotion to strike considered on its merits, the

court exercises its discretion to eschew a rigorous

application of the practice rule of denying subsequent

motions to strike.

The first claim raised in the defendants' motion is that

the plaintiff failed to allege the filing of a complaint with

the Commission against 58A Buckingham Street, LLC,

within one hundred-eighty days following the alleged

act of discrimination. The plaintiff argues that it is

improper to raise the defendants' claim that the

complaint is untimely in a motion to strike, and that the

plaintiff's alleged failure can only be raised by a motion

to dismiss or as special defense.

The one hundred-eighty day filing requirement in §

46a-82(f) does not implicate subject matter jurisdiction

and the time limitation is subject to a finding by the court

of equitable tolling and waiver. Williams v. CHRO, 257

Conn. 258, 271, 777A.2d 645 (2001). Additionally, if the

defendants' claim is that the plaintiff's complaint with the

Commission was untimely, that claim must be raised as

a special defense rather than by a motion to strike.

Greco v. United Technologies Corporation, 277 Conn.

337, 346, 890 A.2d 1269 (2006). [*7] The motion to

strike on the foregoing ground of untimeliness is denied.

The defendants' second claim to strike the complaint as

against the individual defendant, DennisHersh, is based

on the absence of any allegation that Hersh, who is not

the record owner of the subject rental property, had any

duty to the plaintiff. The defendants, in their

memorandum of law, contend that "there is no duty in

the air." However, the defendants overlook that the

allegations in the complaint against Hersh are not based

on violation of any common-law duty but based on

discrimination against the plaintiff in violation ofGeneral

Statutes § 46a-64c. The defendants' motion to strike on

this ground is denied.

The thrust of the defendants' third, fourth, fifth, sixth,

seventh, eighth, ninth and twentieth (sic) grounds to

strike, attack individual paragraphs of the two-count

complaint.

The third ground claims that paragraph 7 of the first

count should be stricken since it "does not pertain to the

named defendant in said count."

The defendants move to strike paragraph 9 of Count

One on their fourth ground "because it is prejudicial."

The fifth ground claims that paragraph 9 of count one

should be stricken because [*8] it pertains to Dennis

Hersh in the count that applies to the LLC defendant.

The sixth ground raised is that paragraph 12 of count

one "fails to state a plain and concise statement"

concerning lawful source of income.

The seventh ground raised is that paragraphs 16 and

17 of Count One also "fail to state a plain and concise

statement" concerning lawful source of income or the

plaintiff's "alleged damages therefrom."

The eighth ground also raises the "failure to state a

plain and concise statement of discrimination on the

basis of lawful source of income."

The ninth ground raised is that paragraph 19 of count

one fails to state a plain and concise statement

"willfulness, wantonness or recklessness" and

"intermixed" separate causes of action.

The "twentieth" ground 1 simply attacks paragraph 20

as "duplicative" of Paragraphs 13, 14, 15, 16, 17, and

18.

"'Although there is a split of [opinion], most trial courts

follow the rule that a single paragraph of a pleading is

subject to a motion to strike only when it attempts to set

forth all of the essential allegations of a cause of action

or defense . . . [O]nly an entire count of a counterclaim

or an entire special [*9] defense can be subject to a

motion to strike, unless the individual paragraph

embodies an entire cause of action or defense . . . Prior

to the 1978 Practice Book revision, a motion to strike . .

. individual portions or paragraphs of a count did not lie

if the count as a whole stated a cause of action . . .

Arguably under the present rules, amotion to strikemay

properly lie with respect to an individual paragraph in a

count . . . However, the weight of [opinion] in the

Superior Court is that the motion does not lie, except

1 Apparently a typographical error.
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possibly where the subject paragraph attempts to state

a cause of action.' (Citations omitted; internal quotation

marks omitted.) Trimachi v. Workers' Compensation

Commission, Superior Court, judicial district of New

Haven, Docket No. CV 97 0403037 (June 14, 2000,

Devlin, J.) (27 Conn. L. Rptr. 681, 2000 Conn. Super.

LEXIS 1548)."Wright v. 860Main, LLC, Superior Court,

judicial district of Hartford, Docket No. CV 06 5007079

(May 21, 2007, Tanzer, J.) (43 Conn. L. Rptr. 458, 2007

Conn. Super. LEXIS 1354).

With the exception of the ninth ground, all of the

defendants' grounds attack individual paragraphswhich

do not attempt to state a cause of action. Accordingly,

the defendants' motion to strike on those grounds is

denied.

Paragraph [*10] 19 of Count One of the plaintiff's

revised complaint alleges that "the actions and

omissions on the part of the Defendant Dennis Hersh

was (sic) with malice and was (sic) intentional in that

they were willful, wanton and/or were taken in reckless

disregard of [the plaintiff's] rights."

"The mere use of the word 'reckless' and 'wanton'

[however] is insufficient to raise an actionable claim of

recklessness and wanton misconduct." Sheiman v. La-

fayette Bank & Trust Co., 4 Conn. App. 39, 46, 492A.2d

219 (1985). "Aspecific allegation setting out the conduct

that is claimed to be reckless or wanton must be made

. . ." (Citations omitted, emphasis added; internal

quotation marks omitted.) Whoolery v. Archie Moore's

Cafe, Superior Court, judicial district of New Haven,

Docket No. CV 04 4000006S, 2004 Conn. Super.

LEXIS 3594 (December 15, 2004, Zoarski, J.T.R.).

Mere violation of the statute forms the legal basis of an

action for housing discrimination. There is no

requirement or element of willfulness, wantonness or

recklessness in § 46a-64c. Paragraph 19 implies a

separate and distinct action for willful, wanton or

reckless violation of § 46a-64c for which the plaintiff has

failed to show a recognizable cause of action.

[*11] Moreover, the plaintiff has failed to allege facts

sufficient to support a claim of "willfulness, wantonness

or recklessness" on the part of the defendants.

Accordingly, the defendants' motion to strike Paragraph

19 of the plaintiff's revised complaint is granted.

SO ORDERED.

BY THE COURT,

Gilligan, J.
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Notice: THIS DECISION IS UNREPORTEDAND MAY

BE SUBJECT TO FURTHER APPELLATE REVIEW.

COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Case Summary

Procedural Posture

Plaintiff inmate filed an action pursuant to state

constitutional law and 42 U.S.C.S. § 1983 against

defendants, a corrections officer and the Connecticut

Claims Commissioner. He alleged violations of his state

and federal rights to due process and equal protection

of the law. Defendantsmoved to dismiss on the grounds

that the commissionerwas entitled to absolute immunity,

and that both were entitled to sovereign and statutory

immunity.

Overview

The inmate claimed that the officer and commissioner

unlawfully disposed of his property and did not authorize

him to file a suit against the State to recover the property.

The court held that it was without subject matter

jurisdiction to hear the case. The commissioner was

entitled to absolute judicial immunity for actions

undertaken in the performance of his adjudicative role.

Neither the legislature nor the commissioner authorized

suit against the commissioner and officer. Because the

inmate failed to show that the officer or commissioner

impaired his equal protection or due process rights the

exception to sovereign immunity occasioned by a State

agent violating constitutional imperatives did not apply.

The inmate did not allege that the officer and

commissioner operated outside the scope of their

employment when adjudicating his property claim or

that they acted wilfully or maliciously. Therefore, the

court had no subject matter jurisdiction to hear the

inmate's State claims because the officer and

commissioner were cloaked in the immunity afforded by

Conn. Gen. Stat. § 4-165. The court concluded that

there was no a violation of the inmate's federal

constitutional liberties.

Outcome

The court granted the motions to dismiss.

Judges: [*1] Barbara N. Bellis, J.

Opinion by: Barbara N. Bellis

Opinion

MEMORANDUM OF DECISION RE MOTIONS TO

DISMISS # 103 & 105

The question presented by the defendants' motions to

dismiss is whether absolute judicial immunity,

common-law sovereign immunity, statutory immunity

and federal qualified immunity deprive the court of

subject matter jurisdiction to hear the plaintiff's action

against a state corrections officer and the state claims

commissioner, wherein the plaintiff alleges various due

process and equal protection violations and seeks both

monetary damages and injunctive relief. Because the

court concludes that the defendants are shielded by

sovereign and statutory immunity for the alleged

violations of state law, and are safeguarded by federal

qualified immunity for the alleged violations of federal

law, the court holds that it is without subject matter

jurisdiction to hear this case, and, therefore, grants the

defendants' respective motions to dismiss.

I

FACTS
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Pursuant to state constitutional law and 42 U.S.C.

§1983, the pro se inmate plaintiff, Jason M. Day, filed a

four-count complaint on July 25, 2007, alleging that the

defendants, Connecticut corrections officer Antonio

Martins (Martins) and Connecticut [*2] claims

commissioner James R. Smith (Smith), 1 violated his

state and federal constitutional rights to due process

and equal protection of the law. Specifically, the plaintiff

alleges that (1) unidentified corrections officers

"unlawfully" disposed of his property without first

providing adequate due process, (2) the defendants did

not authorize him to bring a suit against the state for this

lost property, which further denied him sufficient due

process, (3) the plaintiff's inability to seek redress for his

lost property in two previous suits filed independently in

state and federal court has denied him equal protection

of the law, and (4) the defendants' compensation of a

similarly situated prisoner for that inmate's lost property

while not remunerating the plaintiff for his lost property

offends his right to equal protection of the law. To

redress these alleged violations, the plaintiff seeks both

money damages and equitable relief.

In view of the plaintiff's pro se status, and the

nebulousness of his complaint, it is appropriate at this

time to provide some additional detail concerning the

factual allegations giving rise to this action. 2The plaintiff

essentially contends that on three separate occasions

his property was lost, damaged or destroyed by

correction officers, and that his numerous acarpous

attempts to seek redress for these losses has resulted

in the deprivation of his procedural due process and

equal protection rights. In connection with his lost or

damaged property, the plaintiff first alleges that between

December 22, 2003, and January 6, 2004, he purchased

$ 82 worth of food and cosmetic items from the prison

commissary, whichwas not among the property returned

to him after his transfer from Cheshire Correctional

Institute (CCI) to Northern Correctional Institute (NCI)

on January 13, 2004. The plaintiff next contends that

upon his arrival at NCI on January 13, 2004, correction

officers confiscated as contraband a "religious"

necklace, which he believes he should have been

allowed to send home for safekeeping during his

incarceration. Finally, the plaintiff alleges that in March

of 2004, [*4] a pair of headphones was damaged by

correction officers during a "routine facility shakedown."

The plaintiff's prosecution of these perceived misdeeds

has been indefatigable. On March 31, 2004, the plaintiff

filed an inmate grievance form seeking the return of or

remuneration for hismissing property, whichwas denied

on April 6, 2004, because, according to NCI,

commissary purchases of [*5] food and cosmetics are

not inventoried items and it is, therefore, impossible for

the department of correction to ascertain which items

the prisoner may have consumed or discarded on his

own. NCI personnel further explained in denying the

plaintiff's request that pursuant to the relevant

department of correction directives, inmate property is

retained at the inmate's own risk. 3 The plaintiff filed

another inmate grievance form on April 9, 2004, this

time seeking a legal explanation as to why he was

responsible for his property during an interfacility

transfer, and was again directed by the department of

correction to the relevant administrative directives

explaining its policy that it is not responsible for inmate

property in its possession unless that property has been

inventoried. Subsequently, NCI personnel also denied

the plaintiff's request to have his necklace sent home

1 Although the two defendants have filed separate motions to dismiss (numbers 103 and 105 on the docket) both motions

advance nearly identical legal arguments and involve the same operative facts.Accordingly, this memorandumwill decide both

motions to [*3] dismiss.

2 Where a layman appears pro se, the court follows a liberal policy and carefully considers a pro se party's claims as far as

they are fairly presented upon the record to ensure that no injustice has been done to him under the law. See Goldstein v.

Fischer, 200 Conn. 197, 198, 510A.2d 184 (1986). Nevertheless, while the plaintiff is afforded this latitude, the court is equally

cognizant that "the right of self-representation provides no attendant license not to comply with relevant rules of procedure and

substantive law." New Haven v. Bonner, 272 Conn. 489, 498, 863 A.2d 680 (2004); see also Rodriguez v. Mallory Battery Co.,

188 Conn. 145, 149 n.8, 448 A.2d 829 (1982) (notwithstanding leniency accorded pro se litigants, "we cannot, and will not,

entirely disregard the established rules of procedure").

3 See department of correction administrative directive 6.10 (Inmate Property), §7 ("An inmate's property is retained at the

inmate's own risk. The Department shall not be responsible for any property, personally retained by the inmate which is lost,

stolen, damaged, consumed or discarded while in the inmate's possession (e.g., living quarters or on person). An inmate shall

not loan, trade, sell, give or transfer property to another inmate.)."
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because it was contraband 4 and declined to

compensate the plaintiff for the damage done to his

headphones because that type of personal property is

kept at the inmate's risk. At that time, the plaintiff

appealed his claims to Martins in the department of

corrections claims liaison office, who, after further

[*6] investigation, recommended to Smith that the

claims be denied. Smith then conducted an independent

investigation of the plaintiff's claims, and subsequently

denied all claims on the grounds that (1) the department

of corrections cannot be found liable for lost property

unless it is demonstrated that the department of

corrections had control over the items through

appropriate inventory documents, which the plaintiff

had not provided; and (2) the department of corrections

is not responsible for personal property kept in the

inmate's possession or cell because such items are

kept at the inmate's own risk.

In addition to pursuing his claims through the

administrative process described above, the plaintiff

has also sought redress through both a habeas corpus

petition in state Superior Court and a civil rights action

under 42 U.S.C. §1983 in the United States District

Court for the District of Connecticut. In each case, the

plaintiff essentially set forth the same causes of action

as in this case, namely that he had been deprived of his

personal property without due process of the law. With

respect to the claims brought in state court, the case

was dismissed for want of jurisdiction pursuant to

Practice Book §23-24(a)(1); his claims in federal court

failed to advance because he was barred from

proceeding without paying the filing fee under the three

strikes provision of 28 U.S.C. §1915(g). 5 See Day v.

Warden, Superior Court, judicial district of Tolland at

Somers, Docket No. CV 07 4001491; Day v. Lantz,

United States District Court, Docket No. 3:05CV1581

(D.Conn.).

Having failed to achieve his desired result in the past

four years of litigating these claims, the plaintiff now

brings the present suit, seeking bothmonetary damages

and equitable relief. Specifically, the plaintiff requests

that the defendants be required to (1) articulate their

respective decisions to allegedly provide preferential

treatment to the claims made by a similarly situated

inmate, (2) each pay $ 500 in damages to the plaintiff for

his lost property, as well as for his emotional pain and

suffering, and (3) pay the $ 250 filing fee necessary for

the plaintiff to move forward with his civil suit in federal

court. Additionally, while the department of correction is

not a defendant in this suit, the [*9] plaintiff nevertheless

asks this court to "order the Conn. Dept. Of Corrections

to reimburse all the cosmetic and commissary items

including the plaintiff's necklace and 'Koss' large

headphones."

OnNovember 6, 2007, the defendantsmoved to dismiss

this suit on the grounds that Smith is entitled to absolute

immunity, Smith and Martins are both entitled to

sovereign immunity and statutory immunity and that

this court is, consequently, without subject matter

jurisdiction to hear the case. The defendants' motions to

dismiss were supported by separate memoranda of

law. The plaintiff filed a memorandum in opposition to

the defendants' motions to dismiss on November 14,

2007. Subsequently, Smith filed an addendum to his

motion to dismiss on November 23, 2007, to which the

plaintiff responded on December 4, 2007.

II

DISCUSSION

Prior to reaching the substantive legal issues presented,

it is first necessary to set forth the appropriate standard

of review. "A motion to dismiss . . . properly attacks the

jurisdiction of the court, essentially asserting that the

plaintiff cannot as a matter of law and fact state a cause

of action that should be heard by the court . . . When a

court decides a jurisdictional [*10] question raised by a

pretrial motion to dismiss, it must consider the

allegations of the complaint in their most favorable light

. . . In this regard, a court must take the facts to be those

4 See department of corrections administrative directive 6.10 (Contraband), §9 ("Any property found in the inmate's

possession which is improperly [*7] marked, has been altered or has altered markings or cannot be verified as belonging to

the inmate shall be considered contraband and disposed of in accordance with Section 28.").

5 28 U.S.C. §1915(g) provides in relevant part: [*8] "In no event shall a prisoner bring a civil action or appeal a judgment in

a civil action or proceeding under this section if the prisoner has, on 3 or more prior occasions, while incarcerated or detained

in any facility, brought an action or appeal in a court of the United States that was dismissed on the grounds that it is frivolous,

malicious, or fails to state a claim upon which relief may be granted, unless the prisoner is under imminent danger of serious

physical injury."
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alleged in the complaint, including those facts

necessarily implied from the allegations, construing

them in a manner most favorable to the pleader."

(Internal quotation marks omitted.) Cox v. Aiken, 278

Conn. 204, 210-11, 897 A.2d 71 (2006). Moreover,

"[t]he motion to dismiss . . . admits all facts which are

well pleaded, invokes the existing record and must be

decided upon that alone . . . Where, however . . . the

motion is accompanied by supporting affidavits

containing undisputed facts, the court may look to their

content for determination of the jurisdictional issue and

need not conclusively presume the validity of the

allegations of the complaint." (Internal quotation marks

omitted.) Ferreira v. Pringle, 255 Conn. 330, 346-47,

766 A.2d 400 (2001). Finally, because the doctrines of

sovereign immunity, statutory immunity and federal

qualified immunity each implicate a court's subject

matter jurisdiction, they are appropriate grounds for

granting a motion to dismiss. See Mitchell v. Forsyth,

472 U.S. 511, 526, 105 S.Ct. 2806, 86 L.Ed.2d 411

(1985) [*11] ("defendant pleading qualified immunity is

entitled to dismissal before the commencement of

discovery"); Cox v. Aiken, supra, 278 Conn. 211

("sovereign immunity implicates subject matter

jurisdiction and is therefore a basis for granting amotion

to dismiss"); Martin v. Brady, 261 Conn. 372, 376, 802

A.2d 814 (2002) ("[T]he doctrine of [statutory] immunity

implicates subject matter jurisdiction"); Mulligan v.

Rioux, 229 Conn. 716, 736 n.23, 643 A.2d 1226 (1994)

(noting qualified immunity construed as immunity from

suit, not merely defense to liability); see also Bradley v.

Central Naugatuck Valley Help, Inc., Superior Court,

judicial district at Waterbury, Docket No. CV 95

0126436 (February 10, 1997, Vertefeuille, J.) (19 Conn.

L. Rptr. 34, 1997 Conn. Super. LEXIS 463) (qualified

immunity raised in motion to dismiss §1983 claim).

Mindful of these standards, the court notes that, while

the plaintiff offers a myriad of claims, the precise legal

theories on which these causes of action are grounded

remain unclear. Although the plaintiff claims

aggrievement under both the state and federal

constitutions, he purports to couch his suit against both

defendants in their official and individual capacities as a

claim brought [*12] under 42 U.S.C. §1983. This is

problematic for two reasons. First, it is well settled that a

"claim under §1983 must be based on an alleged

violation of a federal constitutional or statutory right."

(Emphasis in original.) ATC Partnership v. Windham,

251 Conn. 597, 605 n.7, 741 A.2d 305 (1999), citing

Gomez v. Toledo, 446 U.S. 635, 640, 100 S.Ct. 1920,

64 L.Ed.2d 572 (1980). Second, while §1983 authorizes

actions against state officers for damages arising from

official acts, if sued in their individual capacities; see

Hafer v. Melo, 502 U.S. 21, 23, 112 S.Ct. 358, 116

L.Ed.2d 301 (1991); "neither a State nor its officials

acting in their official capacities are 'persons' under

§1983." Sullins v. Rodriguez, 281 Conn. 128, 140, 913

A.2d 415 (2007), quotingWill v. Michigan Dept. of State

Police, 491 U.S. 58, 71, 109 S. Ct. 2304, 105 L. Ed. 2d

45 (1989). Accordingly, viewing the complaint in a light

most favorable to the pleader, the court concludes that

the plaintiff predicates his §1983 claim against the

defendants in their individual capacities on the alleged

violations of the federal constitution and grounds his

state constitutional claims against the defendants in

their official capacities [*13] upon the principles

articulated in Binette v. Sabo, 244 Conn. 23, 48, 710

A.2d 688 (1998) (articulating multifactor analysis used

by courts determining whether to recognize state

constitutional cause of action). 6 It is with these important

distinctions in mind that the court considers the

defendants' respective claims of absolute, sovereign,

statutory and federal qualified immunity. 7

A

Absolute Judicial Immunity

6 Although a threshold question is presented in this case as to whether Binette v. Sabo, supra, 244 Conn. 23, would animate

a private cause of action for violation of the right to procedural due process or equal protection safeguarded by our state's

constitution, the court declines to reach this question because it concludes that the plaintiff has failed to clearly plead the

essential elements necessary to sustain such a case of action were it even available. See Part II B, infra. Indeed, courts are

"disinclined to enforce [state constitutional) mandates at the expense of sovereign immunity unless the plaintiff clearly has

alleged facts that, if proven, would distinguish his claim for relief from standard claims of police [*14] misconduct." Martin v.

Brady, 64 Conn.App. 433, 439, 780 A.2d 961 (2001), aff'd., 261 Conn. 372, 802 A.2d 814 (2002). Thus, because the court

concludes in part II B that the plaintiff has failed to sufficiently allege a constitutional trespass, that same analysis obviates the

need to decide whether Binette might provide a private cause of action for violation of the state constitutional imperatives at

issue in this case.

7 While the defendants' respective counsel did not raise federal qualified immunity in connection with the §1983 actions

brought against the defendants in their individual capacities, the court considers this defense sua sponte because it implicates

the court's subject matter jurisdiction. See Webster Bank v. Zak, 259 Conn. 766, 774, 792 A.2d 66 (2002) ("the question of
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The court first entertains Smith's contention that, as the

Connecticut claims commissioner, he is entitled to

absolute immunity from both state and federal suit

when properly exercising his adjudicative powers, and

that this court is, therefore, without subject matter

jurisdiction to hear the present [*15] case against him. It

is indeed well established that judges and other officials

conducting quasi-judicial proceedings are absolutely

immune from civil suit "for malice or corruption in their

action whilst exercising their judicial functions within the

general scope of their jurisdiction." (Internal quotation

marks omitted.) Butz v. Economou, 438 U.S. 478, 509,

98 S.Ct. 2894, 57 L.Ed.2d 895 (1978); see also Lom-

bard v. Edward J. Peters, Jr., P.C., 252 Conn. 623, 630,

749 A.2d 630 (2000) ("It is a long-standing doctrine that

a judge [and those intimately involved in the judicial

process] may not be civilly sued for judicial acts he

undertakes in his capacity as a judge"). However, before

considering whether the claims commissioner falls

within the constellation of judicial officers protected by

absolute immunity, the court must first decide the

threshold question of whether absolute immunity

involves a jurisdictional question that is appropriately

raised in a motion to dismiss.

Although our appellate courts have not yet affirmatively

decidedwhether absolute immunity bears upon a court's

subjectmatter jurisdiction, our SupremeCourt's decision

in Chadha v. Charlotte Hungerford Hospital, 272 Conn.

776, 865 A.2d 1163 (2005), [*16] supports a conclusion

that it does. In that case, the Connecticut Supreme

Court held that a motion for summary judgment granted

on the basis of absolute immunity is a final judgment for

purposes of appeal because "the purpose of the

absolute immunity afforded participants in judicial and

quasi-judicial proceedings is the same as the purpose

of the sovereign immunity [conferred upon states] . . .

that is, to protect against the threat of suit." (Emphasis

added.) Id., 787; see also Rioux v. Barry, 283 Conn.

338, 343, 927 A.2d 304 (2007) (noting that in context of

quasi-judicial proceeding, absolute immunity is bar to

certain types of suits, rather than immunity from liability

alone, because purpose is same as sovereign

immunity). 8 Accordingly, because the doctrine of

absolute immunity shares with sovereign immunity the

same purpose of protection against "having to litigate at

all," and because the doctrine of sovereign immunity

implicates subject matter jurisdiction, this court joins the

other Superior Courts that have held absolute immunity

to be properly considered in a motion to dismiss. Rioux

v. Barry, Superior Court, judicial district of New Haven,

Docket No. CV 05 4007375 (January 3, 2006, Licari, J.)

[40 Conn. L. Rptr. 537, 2006 Conn. Super. LEXIS 47],

[*17] rev'd in part on other grounds, 283 Conn. 338, 927

A.2d 304 (2007); see also Kalman v. Papapietro, Supe-

rior Court, judicial district of Middlesex, Docket No. CV

04 4000984 (May 23, 2006, Aurigemma, J.) [41 Conn.

L. Rptr. 426, 2006 Conn. Super. LEXIS 1567]; Mattera

v. Sienkiewicz, Superior Court, judicial district of Hart-

ford, Docket No. CV 05 4011301, 2006 Conn. Super.

LEXIS 1200 (April 28, 2006, Tanzer, J.).

Having concluded that a claim of absolute

[*18] immunity is properly before this court, it is next

necessary to ascertain whether the claims

commissioner enjoys the protections afforded by this

doctrine. Although a judge's absolute immunity from

suit applies "however erroneous the act may have

been, and however injurious in its consequences it may

have proved to the plaintiff"; Cleavinger v. Saxner, 474

U.S. 193, 199-200, 106 S.Ct. 496, 88 L.Ed.2d 507

(1985); it may nevertheless be overcome for "actions

not taken in the judge's judicial capacity" and for

"actions, though judicial in nature, taken in the complete

absence of all jurisdiction." (Internal quotation marks

omitted.)Mireles v. Waco, 502 U.S. 9, 11-12, 112 S. Ct.

286, 116 L. Ed. 2d 9 (1991). The need for such robust

immunity is "to promote principled and fearless

decision-making by removing a judge's fear that

unsatisfied litigants may hound him with litigation

chargingmalice or corruption." (Internal quotationmarks

omitted.) Carrubba v. Moskowitz, 274 Conn. 533, 540,

877 A.2d 773 (2005). Courts have noted, however, that

absolute immunity is "strong medicine," which is why

subject matter jurisdiction, because it addresses the basic competency of the court, can be raised by any of the parties, or by

the court sua sponte, at any time").

8 It is additionally noteworthy that our Supreme Court has focused on absolute immunity as being a bar to certain suits, rather

than as a bar to liability alone, because it is a claimant's right to bring suit that confers jurisdiction upon a court.Kalman v. Carre,

352 F.Sup.2d 205, 207 (D.Conn. 2005) ("where a defendant is immune from suit, this court lacks subject matter jurisdiction").

Indeed, it is the waiver of suit immunity that "establishes a remedy by which a claimant may enforce a valid claim against the

state and subjects the state to the jurisdiction of the court." (Internal quotationmarks omitted.)Martinez v. Dept. of Public Safety,

263 Conn. 74, 79, 818 A.2d 758 (2003) (additionally noting that "immunity from suit should be construed as implicitly waiving

immunity from liability").
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"the presumption is that qualified rather than absolute

immunity is sufficient to protect government

[*19] officials in the exercise of their duties." (Internal

quotationmarks omitted.) Lombard v. Edward J. Peters,

Jr., P.C., supra, 252 Conn. 631. Accordingly, only

officials deemed integral to the judicial process are

afforded absolute immunity, reflecting an "[awareness]

of the salutary effects that the threat of liability can have

. . . as well as the undeniable tension between official

immunities and the ideal of the rule of law." (Internal

quotation marks omitted.) Id.

In balancing these competing policy imperatives,

absolute immunity has been cautiously extended to a

variety of judicial and quasi-judicial officers through a

"functional approach" that ensures "[i]mmunities are

grounded in the nature of the function performed, not

the identity of the actor who performed it." (Internal

quotation marks omitted.) Id., 631-32. To this end, our

Supreme Court has adopted three guideposts that

inform a court's evaluation of whether officials sued in

connection with alleged civil rights violations should be

accorded absolute immunity. This analysis inquires "[1]

whether the official in question perform[s] functions

sufficiently comparable to those of officials who have

traditionally been afforded [*20] absolute immunity at

common law . . . [2] whether the likelihood of harassment

or intimidation by personal liability [is] sufficiently great

to interfere with the official's performance of his or her

duties . . . [and 3] whether procedural safeguards [exist]

in the system that would adequately protect against

[improper] conduct by the official." (Internal quotation

marks omitted.) Carrubba v. Moskowitz, supra, 274

Conn. 542-43, citing Butz v. Economou, supra, 438

U.S. 513-17.

Applying these standards to the present case, it is clear

that the claims commissioner falls within the limited

spectrum of quasi-judicial officials who enjoy absolute

immunity. It is observed at the outset that absolute

immunity has been extended to various administrative

agency officials who share enough of the characteristics

of the judicial process to warrant such protection. See,

e.g., Butz v. Economou, supra, 438 U.S. 513-17

(imbuing Department of Agriculture hearing examiner

with absolute immunity); Gyadu v. Workers' Compen-

sation Commission, 930 F.Sup. 738, 748-49 (D.Conn.

1996) (extending absolute immunity to workers'

compensation commissioner). Moreover, the District

Court of Connecticut has previously [*21] applied this

test to the claims commissioner to hold "that the doctrine

of absolute judicial immunity is available to the Claims

Commissioner." Reed v. State, United States District

Court, Docket No. 3:98CV517 (D.Conn. September 24,

2001); see also Little v. Claims Commissioner, Superior

Court, judicial district of Waterbury, Docket No. 04

4000265, 2005 Conn. Super. LEXIS 260 (January 25,

2005, Eveleigh, J.) (relying on analysis inReed v. State,

supra, Connecticut District Court, Docket No.

3:98CV517, to hold claims commissioner shielded by

absolute immunity). 9 Accordingly, the fact that the

office of the claims commissioner is situated within an

administrative agency rather than within the judicial

branch, 10 is not itself dispositive of whether judicial

immunity may attach.

With respect to the first inquiry, whether the claims

commissioner performs functions sufficiently

comparable to those of officials who have traditionally

been afforded absolute immunity at common law, the

facts support an affirmative answer. By statute the

claims commissioner is required to determine whether

the state should pay damages sought against it, as well

as to determine whether a suit against the state should

be authorized.General Statutes §§4-141, 4-142, 4-154,

4-160. Indeed, the claims commissioner is charged with

ascertaining whether claims brought against the state

are ones "which in equity and justice the state should

pay." General Statutes §4-141; see also §4-154.

Additionally, the claims commissioner "may authorize

suit against the state on any claim which, in his opinion,

presents an issue of law or fact under which the state,

were it a private person, could be liable." General

Statutes §4-160. In making these determinations,

[*23] the claims commissioner finds facts and applies

legal principles, which are appealable to the legislature

if the amount sought is greater than $ 7,500. See

General Statutes §§4-141, 4-154, 4-158, 4-159, 4-160.

9 Notwithstanding the holding of Reed v. State, supra, Connecticut District Court, Docket No. 3:98CV517, this court

undertakes an independent analysis of the claims commissioner's entitlement to absolute immunity. Indeed, without deciding

the issue itself, the federal Court ofAppeals for the Second Circuit has previously remanded a case to the United States District

Court for the District of Connecticut for more comprehensive analysis of [*22] whether the claims commissioner enjoys

absolute immunity. See Moriarty v. Brooks, 111 Fed.Appx. 30 (2d Cir. 2004).

10 See General Statutes §4-142a(b) ("Claims Commissioner shall be within the office of the Comptroller for administrative

purposes only.").
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Moreover, a claimant before the claims commissioner is

entitled to be represented by legal counsel, a record of

all claims is maintained, and hearing transcripts are

recorded. General Statutes §§4-151, 4-153; Regs.,

Conn. State Agencies §§4-157-10 through 4-157-17.

Consequently, this court agrees that the claims

commissioner performs adjudicative functions that are

sufficiently similar to those of a judge to qualify for

absolute immunity.

Similarly, the court resolves the second question,

whether the likelihood of harassment or intimidation by

personal liability is sufficiently great as to interfere with

the official's performance of his or her duties, in the

affirmative as well. It is plain that in any adjudicative

process involving substantial pecuniary interests "[t]he

disappointment occasioned by an adverse decision

often finds vent in imputations of malice" against the

judicial authority rendering such decisions. (Internal

quotation marks omitted.) Butz v. Economou, supra,

438 U.S. 513. [*24] Moreover, in claims against the

state, it is the claims commissioner alone who has the

authority to authorize such suits, making him a primary

target of those unsuccessful claimants seeking

damages from the state. SeeCooper v. Delta Chi Hous-

ing Corp. of Connecticut, 41 Conn.App. 61, 64, 674

A.2d 858 (1996) ("[t]he entire scheme which authorizes

claims against the state makes clear that the claims

commissioner, and not the court, can waive sovereign

immunity"). Accordingly, the court concludes that there

is sufficient likelihood of harassment or intimidation

such that the claims commissioner's adjudicative

performance would likely be negatively influenced

without absolute immunity.

Finally, the court is additionally persuaded that

procedural safeguards exist in the system to protect

adequately against improper conduct by the claims

commissioner. Similar to Connecticut judges, the claims

commissioner is appointed for a set termby the governor

and requires the advice and consent of the legislature.

General Statutes §§4-142a(a). Moreover, hearings

before the claims commissioner are also like a judicial

proceedings in that they are transparent and adversarial

in nature, allowing for parties [*25] to be represented by

counsel, documentary evidence to be submitted,

witnesses to be called and cross-examined and records

of each hearing to bemaintained. SeeGeneral Statutes

§§4-149, 4-151, 4-153; Regs., Conn. State Agencies

§§4-157-10 through 4-157-17. The potential for abuse

of office is further reduced by the provisions allowing

the governor and attorney general to fully investigate

and remove the claims commissioner from office if

suspected of "misconduct, material neglect of duty or

incompetence in the conduct of his office." SeeGeneral

Statutes §4-12. Finally, all decisions by the claims

commissioner regarding claims greater than $ 7,500

are appealable to the General Assembly; see General

Statutes §§4-158, 4-159; and "[e]ven the proceedings

of a legislative commission may come within the

jurisdiction of a court acting under the judicial power of

article fifth of the [state] constitution . . . if . . . egregious

and otherwise irreparable violations of state or federal

constitutional guarantees are being or have been

committed by such proceedings." (Internal quotation

marks omitted.) Circle Lanes of Fairfield, Inc. v. Fay,

195 Conn. 534, 542-43, 489 A.2d 363 (1985).

Accordingly, [*26] the transparent and adversarial

nature of the hearings, the availability of an appeal to a

higher authority, and the potential for disciplinary

intervention by the governor and attorney general all

confirm the presence of existing systemic safeguards

and counsel in favor of extending absolute judicial

immunity to the claims commissioner.

In view of these considerations, the court holds that the

claims commissioner is entitled to absolute judicial

immunity for those actions undertaken in the

performance of his adjudicative role because (1) the

claims commissioner performs a quasi-judicial function

that is directly analogous to those duties performed by

the judicial officials afforded absolute immunity, (2) the

likelihood of harassment from dissatisfied claimants is

sufficiently great that the claims commissioner's

adjudicative performance would likely be impugned

without absolute immunity, and (3) the potential for

abuse by the claims commissioner of his office is

sufficiently diminished by the procedural safeguards

already in place. Consequently, because the plaintiff

fails to allege that Smith acted outside his judicial

capacity or without jurisdiction, the court grants Smith's

motion [*27] to dismiss on the ground that, as the claims

commissioner, he is entitled to absolute immunity, and

that this court is, therefore, without subject matter

jurisdiction to hear either the state or federal law claims
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alleged against him. 11 The court additionally finds that

it is without subject matter jurisdiction to hear the claims

asserted against Smith for the reasons set forth below.

B

Sovereign Immunity

Both defendants next argue that this court is without

subject matter jurisdiction to hear the claims asserted

against them on the basis of state law because they are

protected by the doctrine of sovereign immunity. It is

indeed axiomatic "that the state cannot be sued without

its consent." C.R. Klewin Northeast, LLC v. Fleming,

284 Conn. 250, 258, 932 A.2d 1053 (2007); see also

Miller v. Egan, 265 Conn. 301, 313, 828 A.2d 549

(2003); [*28]Horton v. Meskill, 172 Conn. 615, 623, 376

A.2d 359 (1977). Moreover, in addition to suits against

the state as a discrete entity, the courts have also

recognized "that because the state can act only through

its officers and agents, a suit against a state officer

concerning a matter in which the officer represents the

state is, in effect, against the state." (Internal quotation

marks omitted.)C.R. Klewin Northeast, LLC v. Fleming,

supra, 284 Conn. 258. "This rule had its origin in the

ancient common law, predicated on the principle that

the king, being the fountainhead of justice, could not be

sued in his own courts . . . While the principle of

sovereign immunity is deeply rooted in our common

law, it has, nevertheless, been modified and adapted to

the American concept of constitutional government

where the source of governmental power and authority

is not vested by divine right in a ruler but rests in the

people themselves who have adopted constitutions

creating governments with defined and limited powers

and courts to interpret these basic laws." (Citation

omitted; internal quotation marks omitted.) Horton v.

Meskill, supra, 172 Conn. 623. Applying this rationale to

our constitutional [*29] form of government, Justice

Holmes famously explained: "A sovereign is exempt

from suit, not because of any formal conception or

obsolete theory, but on the logical and practical ground

that there can be no legal right as against the authority

thatmakes the law onwhich the right depends." (Internal

quotation marks omitted.) Miller v. Egan, supra, 265

Conn. 314.

Nevertheless, the bar presented by this rule of law and

its principled underpinnings is not impenetrable. Our

Supreme Court has held that a plaintiff seeking to

surmount the doctrine of sovereign immunity can do so

by demonstrating the applicability of one of three

exceptions. "These are: (1) when the legislature, either

expressly or by force of a necessary implication,

statutorily waives the state's sovereign immunity; Mar-

tinez v. Dept. of Public Safety, 263 Conn. 74, 85-86, 818

A.2d 758 (2003); (2) when an action seeks declaratory

or injunctive relief on the basis of a substantial claim

that the state or one of its officers has violated the

plaintiff's constitutional rights; Doe v. Heintz, 204 Conn.

17, 31, 526 A.2d 1318 (1987); and (3) when an action

seeks declaratory or injunctive relief on the basis of a

substantial allegation [*30] of wrongful conduct to

promote an illegal purpose in excess of the officer's

statutory authority. Antinerella v. Rioux, 229 Conn. 479,

497, 642 A.2d 699 (1994), overruled in part, Miller v.

Egan, [supra, 265 Conn. 325]." Tuchman v. State, 89

Conn.App. 745, 753, 878 A.2d 384, cert. denied, 275

Conn. 920, 883 A.2d 1252 (2005). Thus, state-law

claims seeking to overcome sovereign immunity are

first categorized by the type of relief sought and are then

analyzed according to the exceptions available for that

type of relief. See, e.g., Barde v. Board of Trustees, 207

Conn. 59, 60-61, 539 A.2d 1000 (1988) (treating

plaintiff's claims for injunctive relief andmoney damages

separately); Fetterman v. University of Connecticut,

192 Conn. 539, 553, 473 A.2d 1176 (1984) (treating

claims for monetary damages and declaratory relief

separately). 12

Turning first to the plaintiff's prayer for monetary

damages, which he seeks against both defendants, the

11 Moreover, to the extent that the plaintiff's suit can also be read as a tacit appeal of the decision by the claims commissioner

to reject his previous claims, this court is likewise unable to entertain such a case due to the "Superior Court's ongoing lack of

jurisdiction to hear appeals from the claims commissioner." Circle Lanes of Fairfield, Inc. v. Fay, supra, 195 Conn. 541.

12 Our Supreme Court has explained the significance of the remedy distinction by noting:

In the absence of legislative authority . . . we have declined to permit any monetary award against the state or its

officials . . . We have excepted declaratory and injunctive relief from the sovereign immunity doctrine on the ground

that a court may fashion these remedies [*31] in such a manner as to minimize disruption of government

and to afford an opportunity for voluntary compliance with the judgment." (Internal quotation marks

omitted.) Miller v. Egan, supra, 265 Conn. 316-17.
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court is persuaded that sovereign immunity bars this

claim for want of subject matter jurisdiction. 13 For

reasons that remain unclear, 14 the plaintiff requests

that each defendant be required to pay $ 500 in

damages for his lost property and emotional distress or,

in the alternative, to pay the $ 250 filing fee necessary

for the plaintiff to move forward with his civil suit in

federal court. 15 The court is, therefore, obliged to

inquire whether "the legislature, either expressly or by

force of a necessary implication, statutorily waived the

state's sovereign immunity" for the actions of a state

correction officer or of the claims commissioner in the

performance of their official duties. Martinez v. Dept. of

Public Safety, supra, 263 Conn. 86. Also pertinent to

this analysis, our General Assembly has delegated to

the claims commissioner the sole authority to waive

sovereign [*32] immunity and allow suits to be brought

against the state and its agents. General Statutes §4-

141 ("[t]here shall be a claims commissioner who shall

hear and determine all claims against the state"); see

alsoMiller v. Egan, supra, 265Conn. 317 (the legislature

has "expressly bar[red] suits upon claims cognizable by

the claims commissioner except as he may authorize");

Cooper v. Delta Chi Housing Corp. of Connecticut,

supra, 41 Conn.App. 64 (it is the claims commissioner

"who is vested with sole authority to authorize a suit

against the state"). In this case, the plaintiff fails to

allege that either the claims commissioner or legislature

has countenanced a suit providing money damages

against the state or its agents for the allegations

advanced in this case. While the plaintiff asserts that he

did seek approval from the claims commissioner to

bring suit against Martins, he concedes that this assent

was never granted. Accordingly, because neither the

legislature nor the claims commissioner has authorized

suit against the defendants, this court is without

jurisdiction to hear the plaintiff's state law claim for

monetary damages.

The plaintiff additionally seeks injunctive relief,

requesting that this court order the defendants to further

elucidate their reasons for allegedly treating his claim

differently from a similarly situated inmate. In pursuing

this remedy, the plaintiff avers that sovereign immunity

is not a bar because the defendants have trespassed

upon the rights to due process and equal protection of

the law safeguarded by our state constitution; seeSent-

ner v. Board of Trustees, supra, 184 Conn. 343-45; and

because both defendants acted outside the scope of

their statutory authority. See Miller v. Egan, supra, 265

Conn. 327.Although the plaintiff attempts to avail himself

of these exceptions to sovereign immunity, the court is

not persuaded that he has alleged "a proper factual

basis in the complaint to support the applicability of

13 As a preliminary matter, the court notes that both the [*33] claims commissioner and corrections officer are agents of the

state entitled to sovereign immunity. See Krozser v. New Haven, 212 Conn. 415, 562 A.2d 1080 (1989) (claim against

department of corrections dismissed on grounds of sovereign immunity)Reilly v. Smith, 84 Conn.App. 849, 856, 855A.2d 1000

(2004), quoting Cooper v. Delta Chi Housing Corp. of Connecticut, supra, 41 Conn.App. 64 (describing claims commissioner

as agent of legislature because "[t]he question whether the principles of governmental immunity from suit and liability are

waived is a matter [solely) for legislative . . . determination").

14 The plaintiff does not allege that either defendant personally participated in the alleged loss of his commissary goods,

confiscation as contraband of his necklace or damage to his headphones, but instead appears to assert that Martins' primary

transgression was to recommend to Smith that the plaintiff's claims be denied, and that Smith, in turn, injured the plaintiff by

actually denying those claims. It, therefore, remains unclear as to what cause of action the plaintiff alleges to ground his

monetary damages claims against the defendants.

15 The plaintiff appears to seek a declaratory [*34] judgment that finds the defendants responsible for his lost and damaged

property and requires the defendants to pay the $ 250 filing fee necessary for him to proceed with his suit in the District Court

of Connecticut. Thus, because the defendants are agents of the state, the plaintiff is actually seeking to have the state pay $

250 to the clerk of the District Court of Connecticut as damages for the actions of its agents. SeeGeneral Statute §5-141d (state

to indemnify officials acting in official capacity). However, requests that a court order the state to pay a third party for the benefit

of the plaintiff are tantamount to a prayer for monetary damages and are not treated as a request for declaratory relief. See St.

George v. Gordon, 264 Conn. 538, 550 n.12, 825 A.2d 90 (2003), overruled on other grounds, 100 Conn.App. 255, 917 A.2d

1047 (2007) (estate executor seeking declaratory judgment to establish estate entitled to state indemnification and order

comptroller to authorize payment to third party with judgment against estate actually prayer for monetary damages).

Accordingly, the plaintiff's request is properly treated as a prayer formonetary damages and not as a request for [*35] declaratory

relief.
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these exceptions." Tuchman v. State, supra, 89 Con-

n.App. 754.

With respect to the plaintiff's allegations that his state

constitutional liberties were impugned, the defendants

argue that he fails to support those allegations with

sufficiently convincing facts so as to overcome

sovereign immunity. Indeed, where constitutional

encroachment is asserted [*36] for purposes of

overcoming sovereign immunity, the plaintiff cannot

plead amorphous allegations that evoke the mere

phantasm of a constitutional trespass, but must "clearly

demonstrate an incursion upon constitutionally

protected interests." Barde v. Board of Trustees, 207

Conn. 59, 64, 539 A.2d 1000 (1988); see also Upson v.

State, 190Conn. 622, 626, 461A.2d 991 (1983) ("[w]ere

we to adopt the plaintiff's argument, the mere allegation

. . . of constitutional violation would be sufficient to

preclude an inquiry concerning . . . sovereign immunity").

Consequently, for the court to have jurisdiction in this

case under the sovereign immunity exception for

unconstitutional acts, the plaintiff must clearly allege

facts demonstrating that the defendants' actions ran

afoul of his equal protection or due process rights.

The plaintiff's first claim of state constitutional

infringement stems from his allegation that Martins

recommended to Smith that another similarly situated

inmate, Jason Goode, be reimbursed for lost property

while contemporaneously recommending that the

plaintiff's claim be denied, which he avers is a violation

of the equal protection clause enshrined in article first,

§20, of the constitution of Connecticut. [*37] 16Although

it is correct that the equal protection clause of the state

constitution "mandates nothing less than that all persons

similarly circumstanced shall be treated alike"; (internal

quotation marks omitted) Barde v. Board of Trustees,

supra, 207 Conn. 65; our courts have also observed

that "an equal protection challenge cannot be supported

on [the basis of disparate impact] alone. Intentional or

purposeful discrimination must be shown to make a

successful equal protection challenge." Wendt v.

Wendt, 59 Conn.App. 656, 685, 757 A.2d 1225, cert.

denied, 255 Conn. 918, 763 A.2d 1044 (2000). In this

case, the plaintiff fails to allege that the property for

which the other inmate was reimbursed was of the

same type at issue in this case (i.e., commissary goods

that are not routinely inventoried, items confiscated as

contraband, or items kept at the inmate's risk of loss),

thereby failing to allege the facts necessary to support a

claim that the two inmates were actually similarly

situated. Moreover, the plaintiff has not alleged that the

defendants' independent decisions to deny his claim

were the result of intentional or purposeful

discrimination, which is additionally fatal to his

[*38] equal protection claim. Accordingly, the plaintiff

has not "clearly demonstrate[d] an incursion upon [his]

constitutionally protected" right to equal protection of

the law. 17 Barde v. Board of Trustees, 207 Conn. 64.

In connectionwith the procedural due process violations

that he asserts contravened article first, §8, of the

constitution of Connecticut, 18 the plaintiff appears to

allege that the defendants have denied him an impartial

hearing, access to judicial review of their decisions

regarding his property claims and the right to bring suit

against the state. More specifically, the plaintiff first

argues that because Martins works for the state and

makes recommendations to Smith, who also works for

the state, he has not received an impartial tribunal in

which to prosecute his property claims. Such an

argument is utterly unavailing. "In order to prevail on his

due process claim, the plaintiff must prove that: (1) he

has been deprived of a property interest cognizable

under the due process clause; and (2) the deprivation of

the property interest has occurred without due process

of law." Johnson v. Meehan, 225 Conn. 528, 546, 626

A.2d 244 (1993).

16 Article first, §20, of the constitution of Connecticut provides: "No person shall be denied the equal protection of the law nor

be subjected to segregation or discrimination in the exercise or enjoyment of his civil or political rights because of religion, race,

color, ancestry or national origin."

17 While the plaintiff also alleges that his inability to pursue either his habeas corpus claim in Superior Court or his 42 U.S.C.

§1983 claim in the United States District Court for the District of Connecticut further chills his right to equal protection of the law,

his complaint and supporting memoranda are barren of any explication as to why this would be the case. "It is well settled that

essential allegations in a pleading may not be supplied by conjecture or remote implication"; Cahill v. Board of Education, 198

Conn. 229, 236, 502 A.2d 410 (1985); and this court declines to supplement the plaintiff's petition by speculating as to the

possible equal protection imperatives [*39] implicated by these prior judicial decisions.

18 Article first, §8, of the constitution of Connecticut provides in relevant part: "No person shall be . . . deprived of life, liberty

or property without due process of law."

Page 10 of 16
2008 Conn. Super. LEXIS 319, *32

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GGY-CHN0-0039-44SF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4GGY-CHN0-0039-44SF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0P70-003D-80BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0P70-003D-80BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-13W0-003D-826H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-13W0-003D-826H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24PB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24PB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24PB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24PB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24PB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0P70-003D-80BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0P70-003D-80BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:414X-JJX0-0039-40YN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:414X-JJX0-0039-40YN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:423Y-B8R0-0039-441M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0P70-003D-80BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24NX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24NX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24NX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0510-003D-82YH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0510-003D-82YH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24PB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0XH0-003D-81CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0XH0-003D-81CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YHB-0VV0-004D-24NX-00000-00&context=1000516


In this case, the plaintiff's [*40] allegations that he has a

property interest in the commissary goods, necklace

and headphones are anemic, 19 and his claims of

insufficient process to protect his alleged property

interests are equally fruitless. Even if one assumes,

arguendo, that the plaintiff enjoys an interest in the lost

or damaged property at issue, his assertion that Martins

and Smith are incapable of acting impartially because

they are both agents of the state is without legal

foundation. The plaintiff cites no case, and this court is

unable to locate any precedent, to support the

proposition that due process is offended when

independent state actors perform related work on an

adjudicative matter. Moreover, the plaintiff's

acknowledgment that Martins and Smith have

separately provided for the reimbursement of lawfully

held inmate property in the past belies his argument

that the established grievance process is fundamentally

unfair due to the defendants' concomitant participation.

Consequently, the plaintiff has failed to demonstrate

that he was denied an impartial hearing because both

Martins and Smith work for the state.

Also unavailing is the plaintiff's argument that he was

denied due process of the law because hewas deprived

of his property prior to an adjudicative hearing. Indeed,

the United States [*42]SupremeCourt has held that the

unauthorized negligent or intentional "deprivation of

property by a state employee does not constitute a

violation of the procedural requirements of the Due

Process clause . . . if a meaningful postdeprivation

remedy for the loss is available."Hudson v. Palmer, 468

U.S. 517, 533, 104 S.Ct. 3194, 82 L.Ed.2d 393 (1984)

(alleged intentional destruction of inmate property by

correction officer during facility shakedown not violative

of due process because such intentional acts not

authorized by state and post-deprivation remedy was

available); see also Parratt v. Taylor, 451 U.S. 527, 101

S.Ct. 1908, 68 L.Ed.2d 420 (1981) (alleged negligent

loss by prison officials of inmate's propertywhile prisoner

in segregation not violative of due process because

such negligent acts were not authorized by state and

post-deprivation remedy was available). The rationale

underlying this policy is that when "deprivations of

property are effected through random and unauthorized

conduct of a state employee, predeprivation procedures

are simply 'impracticable' since the state cannot know

when such deprivations will occur." Hudson v. Palmer,

supra, 468 U.S. 533. In this case, [*43] the plaintiff has

not alleged that there is an official department of

correction policy that authorizes correction officers to

negligently or intentionally deprive the plaintiff of

commissary goods or destroy his headphones.

Moreover, the department of correction affords inmates

a post-deprivation remedy for lost or damaged property

through a grievance procedure that includes an appeal

to the state claims commissioner, of which the plaintiff

has availed himself, albeit unsuccessfully. Accordingly,

the court concludes that even if the plaintiff could

establish an interest in the property he claims to have

lost, the process accorded to remedy those deprivations

of property are conterminous with all due process

imperatives.

The court likewise rejects the plaintiff's argument that

due process is violated because the defendants did not

allow judicial review of their decision. Indeed, the courts

in this state have remained resolute and steadfast in

their determination that an unsuccessful claimant before

the claims commissioner is not entitled to judicial review

of the commissioner's decisions, and that this lack of

judicial review does not offend state or federal

constitutional prerogatives. [*44] SeeMartinez v. Dept.

of Public Safety, supra, 263 Conn. 86 ("we find no

authority, and we know of none, standing for the

proposition that recourse to the claims commissioner is

an inadequate remedy as a matter of law"); see also

Circle Lanes of Fairfield, Inc. v. Fay, supra, 195 Conn.

542 ("sovereign immunity furnishes a constitutionally

rational basis for disallowance of judicial review of the

decisions of claims commissions"); Cooper v. Delta Chi

Housing Corp. of Connecticut, supra, 41 Conn.App. 64

19 Although the claims commissioner's findings of law and fact are final and this court [*41] is without jurisdiction to review

the decisions of the claims commissioner, the court assumes the plaintiff can plead allegations that directly contradict those

facts already found in this case by the claims commissioner. See General Statutes §4-164(b) ("[t]he action of the claims

commissioner in approving or rejecting payment of any claim or part thereof shall be final and conclusive on all questions of law

and fact and shall not be subject to review except by the general assembly"); Circle Lanes of Fairfield, Inc. v. Fay, supra, 195

Conn. 541 (Superior Court without jurisdiction to review decision of claims commissioner). Ergo, while the court notes the

claims commissioner's prior adjudicative decision holding that the plaintiff was unable to prove he had a property interest in the

commissary items and dismissed the plaintiff's claim related to his headphones for failure to prosecute, the court nevertheless

assumes without deciding that the plaintiff has sufficiently alleged a valid property interest.
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("[d]ecisions of the claims commissioner are not subject

to judicial review"). 20

In this case, the plaintiff has (1) filed three separate

grievances with the department of corrections, (2)

appealed all three of those grievances to the small

claims liaison, who investigated their respective merits

and made a recommendation to the claims

commissioner, (3) made his case directly to the claims

commissioner, who then considered the evidence and

rendered an independent decision, and (4) filed two

separate lawsuits (excluding the present case) in state

and federal courts. 21Furthermore, the issues presented

to the claims commissioner by the plaintiff involved a

simple property dispute that did not implicate a

fundamental right, and he makes no allegation that he

was discriminated against on the basis of a suspect

classification. The plaintiff's property claims have been

reviewed by all three branches of government, thereby

further ensuring their transparent, independent and

impartial adjudication, and rendering his inadequate

due process assertion nugatory. 22Accordingly, [*46] the

court finds the plaintiff has failed to demonstrate clearly

that his constitutionally enshrined right to due process

was affronted.

In view of this analysis, the court concludes that the

plaintiff has failed to demonstrate that either his equal

protection right or due process right was impaired by

the defendants. Accordingly, "due to the absence of a

proper factual basis in the complaint [*47] to support the

applicability of the [constitutional violation exception],"

the court holds that the exception to sovereign immunity

occasioned by an agent of the state violating

constitutional imperatives is inapplicable in this case.

Tuchman v. State, supra, 89 Conn.App. 754.

Having decided that the plaintiff is unable to avail himself

of the sovereign immunity exception for constitutional

trespass, the court next considers whether jurisdiction

is conferred because the defendants acted beyond

their statutory authority. See Miller v. Egan, supra, 265

Conn. 327. The plaintiff argues that Martins acted

beyond his statutory authority because he failed to

apply various department of corrections administrative

directives to the plaintiff's property claims and because

Martins' communicationswith Smithwere impermissible

political activity. 23 For claims "alleging that an officer

acted in excess of statutory authority, the plaintiffs must

domore than allege that the defendants' conduct was in

excess of their statutory authority; they also must allege

or otherwise establish facts that reasonably support

those allegations." (Internal quotation marks omitted.)

Tuchman v. State, supra, 89Conn.App. 754. [*48]Thus,

the court now considers whether the plaintiff has alleged

facts to support a conclusion that either defendant was

without legal authority to act as they did.

With respect to Martins' alleged non-compliance with

department of corrections directives, the plaintiff

appears to confuse having statutory authority to make a

determination in the first instance with being bound to

draw the same conclusions as a claimant from the

application of various directives to a particular case.

While the plaintiff does not dispute that Martins, as the

department of corrections' liaison to the claims

20 Moreover, parties to an administrative hearing are not constitutionally entitled to judicial review of that agency's decisions

unless fundamental liberties are at issue because the right to such appeals can only be granted by the legislature. See Circle

Lanes of Fairfield, Inc. v. Fay, supra, 195 Conn. 542 ("there is no federal constitutional right to an administrative appeal when

the claimant has been afforded an adequate administrative hearing and the administrative decision does not implicate a

fundamental constitutional right or a constitutionally suspect classification such as race, nationality or [*45] alienage"); see also

Norwich LandCo. v. Public Utilities Commission, 170Conn. 1, 6, 363A.2d 1386 (1975) ("[a]ppeals to courts from administrative

agencies exist only under statutory authority").

21 Although the plaintiff was denied permission to proceed in forma pauperis with his case in federal district court pursuant to

28U.S.C. §1915(g); see footnote 5; that is not the same as being denied access to the courts altogether. See In ReAmendment

To Rule 39, 500 U.S. 13, 111 S. Ct. 1572, 114 L. Ed. 2d 15 (1991) (amending the Supreme Court's rules to mirror §1915

because "it is vital that the right to file in forma pauperis not be encumbered by those who would abuse the integrity of our

process by frivolous filings").

22 Indeed, "[t]he separation of powers doctrine serves a dual function: it limits the exercise of power within each branch, yet

ensures the independent exercise of that power"). (Emphasis added; internal quotationmarks omitted.)Wooten v. Commissioner

of Correction, 104 Conn.App. 793, 804, 936 A.2d 263 (2007).

23 Although the plaintiff does not appear to allege in the context of sovereign immunity that the defendants lacked statutory

authority because they resolved his property claims out of malevolence or for personal benefit, the court nevertheless finds that

such an argument would be foreclosed by the rationale explained in part II C.
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commissioner, has the legal authority to review inmate

claims and make recommendations to the claims

commissioner on behalf of the department of correction,

he does take issue with the inferences that Martins

drew from the application of department directives to

his property [*49] claims. By way of example, the

plaintiff points to the fact that one such administrative

directive 24 requires that an officer transporting prisoners

between facilities must first search all inmates, allowing

only authorized jewelry and clothing to remain with the

prisoners during transport. The plaintiff then suggests

that a proper conclusion to draw from this directive is

that his necklace was not deemed contraband by the

transporting officer, and was not, therefore, actually

contraband when it was later confiscated by NCI

personnel. Thus, the plaintiff argues, because Martins

failed to reach that same conclusion, he was not acting

within the scope of his authority and has, consequently,

"forfeited" his right to sovereign immunity. The court is

not persuaded by this argument.

In this case, the plaintiff's own pleadings assert that it

was Martins' job to investigate [*50] an inmate's

grievances and tomake recommendations to the claims

commissioner, which belies any assertion that Martins

was without legal authority to undertake the actions

now at issue. Moreover, contrary to the plaintiff's

asseverations, Martins is not required to draw the same

inferences as the plaintiff from the application of various

department of corrections administrative directives to

the property claims in this case. 25By way of illustration,

it is perfectly plausible that the necklace could have

been altered from permissible inmate property to

contraband while the prisoner was transported from

CCI to NCI. Accordingly, because the plaintiff concedes

that Martins was obligated to investigate his property

claims and make recommendations to the claims

commissioner, he has failed to allege facts sufficient to

support a conclusion that Martins acted beyond the

scope of his statutory authority.

The plaintiff next argues thatMartins engaged in political

activity by sending to the claims commissioner [*51] his

recommendations concerning the plaintiff's property

claims. According to the plaintiff, because the claims

commissioner performs a legislative function, and a

corrections officer is barred from engaging in political

activity, Martins violated department regulations by

corresponding with the claims commissioner, and is,

therefore, deprived of sovereign immunity. This

argument must fail. Martins does not engage in political

activity by sending his claims recommendations to the

claims commissioner. Not only is Martins required by

department of corrections policy to "provide information

to elected and appointed public officials, as well as

representatives of other government agencies";

department of corrections administrative directive 1.4,

§6; but this type of inter- departmental cooperation is

not political activity. See department of administrative

services General Letter No. 214-D (state employee

cannot use "official authority or influence for the purpose

of interfering with or affecting the result of an election or

a nomination for office"). The plaintiff does not allege

facts to demonstrate that either defendant's decision

with respect to his property claims were influenced by

[*52] political activity or that the defendantswerewithout

statutory authority to communicate with one another

during the adjudicative resolution of his property claims.

Consequently, the court concludes that the plaintiff is

unable to avail himself of either exception to sovereign

immunity potentially available for claimants seeking

equitable relief because he has failed to allege sufficient

facts to support a finding that his constitutional rights

were violated or that the defendants acted beyond their

statutory authority. "In the absence of a proper factual

basis in the complaint to support the applicability of

these exceptions, the granting of a motion to dismiss on

sovereign immunity grounds is proper." Tuchman v.

State, supra, 89 Conn.App. 754. The court, therefore,

concludes that it is without subject matter jurisdiction to

hear the plaintiff's claims against the defendants for the

actions they respectively undertook in their official

capacities due to the doctrine of sovereign immunity.

C

Statutory Immunity

The court next considers the plaintiff's alleged violations

of state law against both defendants in their individual

capacities. Before doing so, however, it is first necessary

24 See department of correction administrative directive 6.4 (Searches), §12(b) ("(p)rior to transport, an inmate shall be

searched by a facility officer . . . when restraints are required . . . all personal property, except clothing and authorized jewelry

shall be secured separately from the inmate prior to transport").

25 To suggest otherwise would be analogous to arguing that a judge had to draw the same conclusions as a defendant with

respect to how the law is applied to a particular set of facts.
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[*53] to address the defendants' argument that this

court is without subject matter jurisdiction to hear these

allegations because they are entitled to statutory

immunity under General Statutes §4-165. 26 "[T]he

doctrine of [statutory] immunity implicates subjectmatter

jurisdiction and is therefore a basis for granting amotion

to dismiss . . .When a [trial] court decides a jurisdictional

question raised by a pretrial motion to dismiss, it must

consider the allegations of the complaint in their most

favorable light . . . Because this case comes to us on a

threshold [statutory] immunity issue, pursuant to a

motion to dismiss . . . we do not pass on whether the

complaint was legally sufficient to state a cause of

action . . . In the posture of this case, we examine the

pleadings to decide if the plaintiff has alleged sufficient

facts . . . with respect to personal immunity under

§4-165, to support a conclusion that the defendant[s]

[were] acting outside the scope of [their] employment or

wilfully or maliciously." (Internal quotation marks

omitted.) Martin v. Brady, supra, 261 Conn. 376. The

question before the court, therefore, is whether the

facts alleged in the pleadings, when viewed in [*54] the

light most favorable to the plaintiff, are sufficient to

conclude that the defendants were acting outside the

scope of their employment or acted wilfully or

maliciously.

To determine if a person has acted outside the scope of

their employment, courts have been usefully guided by

inquiring whether the defendant's "alleged actions were

motivated by purely personal considerations entirely

extraneous to his employer's interest"; Antinerella v.

Rioux, 229 Conn. 479, 499, 642 A.2d 699 (1994); or

whether they acted "solely . . . to justify their own prior

unjustified conduct, and not to carry out the government

policy with which they were entrusted." Shay v. Rossi,

253 Conn. 134, 174, 749A.2d 1147 (2000). In this case,

the plaintiff alleges that the defendants had reason to

deny his property claim because it would require him to

purchase additional goods from the commissary,

thereby increasing revenue for the state. The plaintiff

does [*55] not allege, however, that either defendant

was actually motivated by this incentive, that either

defendant in any way gained personally from such a

scheme, or that such actions were undertaken to

conceal prior unjustified conduct. To the contrary, the

plaintiff alleges that both defendants were carrying out

responsibilities entrusted to their care by virtue of their

employment. Consequently, the court concludes that

the plaintiff did not allege facts sufficient to conclude the

defendants were operating outside the scope of their

employment when adjudicating his property claim.

It is next incumbent upon the court to determinewhether

the plaintiff has alleged facts sufficient to conclude the

defendants actedwilfully ormaliciously.While the courts

have not yet articulated a specific standard for assessing

such claims in the context of §4-165, they have

suggested looking to common-law precedent for

guidance. "In order to establish that the defendants'

conduct was wanton, reckless, wilful, intentional and

malicious, the plaintiff must prove, on the part of the

defendants, the existence of a state of consciousness

with reference to the consequences of one's acts . . .

[Such conduct] is [*56] more than negligence, more

than gross negligence . . . [I]n order to infer it, theremust

be something more than a failure to exercise a

reasonable degree of watchfulness to avoid danger to

others or to take reasonable precautions to avoid injury

to them . . . It is such conduct as indicates a reckless

disregard of the just rights or safety of others or of the

consequences of the action . . . [In sum, such] conduct

tends to take on the aspect of highly unreasonable

conduct, involving an extreme departure from ordinary

care, in a situation where a high degree of danger is

apparent." (Internal quotation marks omitted.) Martin v.

Brady, supra, 261 Conn. 379. In the present case, the

plaintiff fails to allege any facts to suggest either

defendant engaged in highly unreasonable conduct.

Indeed, the plaintiff fails to allege any departure from

departmental procedure or the law. The court, therefore,

concludes that the plaintiff has failed to allege either

that the defendants were operating outside the scope of

their employment or that they acted wilfully or

maliciously. Consequently, the court holds that it is

without subject matter jurisdiction to hear the state

claims alleged against the [*57] defendants in their

individual capacities because they are cloaked in the

immunity afforded by §4-165.

D

Federal Qualified Immunity

Having concluded that the plaintiff's state constitutional

trespass claims against the defendants in their official

capacities are barred by sovereign immunity and that

the plaintiff's state constitutional trespass claims against

26 General Statute §4-165 states in relevant part, "[n]o state officer or employee shall be personally liable for damage or injury,

not wanton, reckless or malicious, caused in the discharge of his or her duties or within the scope of his or her employment."
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the defendants in their individual capacities are barred

by statutory immunity, the court now resolves whether it

has jurisdiction to hear the plaintiff's federal

constitutional trespass claims against the defendants in

their individual capacities. The plaintiff asserts in a 42

U.S.C. §1983 action that the defendants' official conduct

violated his right to due process and equal protection of

the law guaranteed by the fourteenth amendment to the

United States Constitution. 27

While "[s]tate courts have concurrent jurisdiction over

claims brought under §1983 . . . [*58] [c]onduct by

persons acting under color of state lawwhich is wrongful

under [§1983] . . . cannot be immunized by state law."

(Citations omitted; internal quotation marks omitted.)

Sullins v. Rodriguez, supra, 281 Conn. 133-34.

Moreover, while §1983 authorizes actions against state

officers for damages arising from official acts, if sued in

their individual capacities; see Hafer v. Melo, 502 U.S.

21, 23, 112 S.Ct. 358, 116 L.Ed.2d 301 (1991); "neither

a state nor its officials acting in their official capacities

are 'persons' under §1983" due to the precepts of

federal sovereign immunity. (Internal quotation marks

omitted.) Sullins v. Rodriguez, supra, 281 Conn. 140. 28

Consequently, the court understands the plaintiff's

§1983 claims for trespass of his federal constitutional

rights to due process and equal protection to be against

the defendants in their individual capacities both

because his complaint states that his suit is brought

against the defendants in their individual and official

capacities and because a §1983 action against a state

or its agent is barred by federal sovereign immunity.

Turning to the text of 42 U.S.C. §1983, it provides in

relevant part: "Every person who, under color of any

statute, ordinance, regulation, custom, or usage, of any

State or Territory or the District of Columbia, subjects, or

causes to be subjected, any citizen of the United States

or other person within the jurisdiction thereof to the

deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to

the party injured in an action at law, suit in equity, or

other proper proceeding for redress." In view of these

textual requirements, the United States Supreme Court

has repeatedly expressed that "[t]o state a claim under

§1983, a plaintiff must allege the violation of a right

secured by the Constitution and laws of the United

States, and must show that the alleged deprivation was

committed by a person acting under color of state law."

Tuchman v. State, supra, 89 Conn.App. 762,

[*60] quotingWest v. Atkins, 487 U.S. 42, 48, 108 S.Ct.

2250, 101 L.Ed.2d 40 (1988).

Nevertheless, even when these elements have been

alleged, a court must ensure it has not been stripped of

its jurisdiction to hear such a case by the doctrine of

federal qualified immunity. "Qualified immunity shields

government officials performing discretionary functions

from liability for civil damages insofar as their conduct

does not violate clearly established statutory or

constitutional rights of which a reasonable personwould

have known." (Internal quotation marks omitted.) Car-

rubba v. Moskowitz, 81 Conn.App. 382, 395, 840 A.2d

557 (2004), aff'd, 274 Conn. 533, 877 A.2d 773 (2005).

Our Supreme Court has explained that determining

"[w]hether an official protected by qualified immunity

may be held personally liable for an allegedly unlawful

official action generally turns on the objective legal

reasonableness of the action . . . assessed in light of the

legal rules that were clearly established at the time it

was taken." (Citations omitted; internal quotation marks

omitted.) Ham v. Greene, 248 Conn. 508, 519-20, 729

A.2d 740, cert. denied, 528 U.S. 929, 120 S. Ct. 326,

145 L. Ed. 2d 254 (1999). Thus, [*61] the dispositive

question in this case is whether, in light of the legal rules

established at the time of incident, it is objectively

reasonable to conclude that (1) the defendants'

respective conduct clearly violated the plaintiff's federal

rights to due process and equal protection, and that (2)

the defendants should have known their respective

actions were unconstitutional.

The plaintiff has not met his burden of alleging facts

sufficient to establish either that the rights of due process

and equal protection guaranteed to him by the federal

constitution were clearly violated or that the defendants

should have reasonably known of these violations.With

respect to the question of whether the plaintiff's federal

27 The fourteenth amendment, §1, to the United States constitution provides in relevant part: "nor shall any state deprive any

person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection

of the laws."

28 Indeed, "[a] state, as an entity having immunity under the eleventh amendment to the United States constitution, [*59] is

not a 'person' within the meaning of §1983 and thus is not subject to suit under §1983 in either federal court or state court . .

. This rule also extends to state officers sued in their official capacities." (Citation omitted; internal quotation marks omitted.)

Miller v. Egan, supra, 265 Conn. 311.
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rights were abridged, the analysis provided in part II B of

this opinion regarding the absence of a clear state

constitutional violation provides ample justification for

reaching this decision. This is true notwithstanding the

fact that the previous analysis was undertaken in the

context of state constitutional law. See Horton v.

Meskill, supra, 172 Conn. 639 ("[t]his court has many

times noted that equal protection clauses of the state

and federal constitutions have a like [*62]meaning and

impose similar constitutional limitations"); Barde v.

Board of Trustees, 207 Conn. 64 ("[a]rticle one, section

eight of our state constitution contains the same

prohibition and is given the sameeffect as the fourteenth

amendment to the federal constitution"); State v. Lin-

ares, 232Conn. 345, 379, 655A.2d 737 (1999) ("federal

constitutional law sets minimum national standards for

individual rights . . . [and] the protections afforded to the

citizens of this state by our own constitution go beyond

those provided by the federal constitution"). Thus,

because the court determined that the plaintiff had

failed to allege a violation of our state constitution, that

same analysis also confirms the dearth of sufficient

allegations to plead a constitutional trespass under the

more narrowly construed federal constitution.Moreover,

because the court concludes that there was not a

violation of the plaintiff's federal constitutional liberties,

it also concludes that the defendants could not have

reasonably believed their conduct was constitutionally

impermissible.

Accordingly, the court holds that the defendants are

shielded by the doctrine of federal qualified immunity,

and that the [*63] court is, therefore, without subject

matter jurisdiction to hear the plaintiff's §1983 claims.

III

CONCLUSION

In view of the foregoing analysis, the court grants the

defendants' motions to dismiss. Specifically, the court

GRANTS motion to dismiss No. 103 because this court

is without jurisdiction to hear the plaintiff's claims against

Martins on the grounds that he is protected by sovereign

immunity for his official conduct, enjoys statutory

immunity for the claims against him individually and

enjoys qualified immunity for the federal claims against

him. The court also GRANTSmotion to dismiss No. 105

because this court is without jurisdiction to hear the

plaintiff's claims against Smith on the grounds that the

claims commissioner is protected by absolute judicial

immunity for his adjudicative responsibilities, shielded

by sovereign immunity for his official conduct, enjoys

statutory immunity for the claims against him individually

and enjoys qualified immunity for the federal claims

against him.

Barbara N. Bellis, J.
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Disposition:Motion to dismiss counterclaim is denied.

Case Summary

Procedural Posture

Plaintiff law firm filed amotion to dismiss a counterclaim

filed by defendant client, in which the client alleged that

the firm's lawsuit to recover attorney fees and costs was

a "sham" lawsuit and that the firm's billing and collection

practices violated the Connecticut Unfair Trade

Practices Act (CUTPA), Conn. Gen. Stat. § 42-110a et

seq.

Overview

The law firm commenced an action in three counts

against the client, alleging she failed and refused to pay

attorneys fees and costs that were incurred after

retaining the firm to represent her in an action to dissolve

her marriage. The client filed a counterclaim alleging

that the lawsuit was a "sham" lawsuit and that the firm's

billing and collection practices violated the CUTPA. The

firm moved to dismiss the counterclaim, arguing it was

untimely under the three-year period in Conn. Gen.

Stat. § 42-110g(f) for filing a CUTPA claim. The firm

argued the limitations period began to run on the date

the firm completed legal services and submitted its

billing for those legal services. The client claimed that

commencement of the firm's lawsuit was what gave rise

to a cause of action under CUTPA, and not solely the

firm's periodic billing. The court found that the client

sufficiently alleged that the firm's action, as a "sham"

lawsuit, was a violation of CUTPA. Moreover, the client

sufficiently alleged that the counterclaim was timely

filed under § 42-110g(f) since it was filed within three

years of the date that the firm's suit was filed.

Outcome

The court denied the firm's motion to dismiss the client's

counterclaim.

Judges: JOSEPH W. DOHERTY, JUDGE.

Opinion by: JOSEPH W. DOHERTY

Opinion

MEMORANDUM OF DECISION RE ( # 110)

PLAINTIFF'S MOTION TO DISMISS DEFENDANT'S

REVISED COUNTERCLAIM

OnAugust 30, 2003, the plaintiff, Dinan & Dinan, P.C., a

law firm, commenced this action in three counts against

the defendant, Lorie O'Rourke, alleging that the

defendant has failed and refused to pay attorneys fee

and costs of approximately $ 14,987.02, which she

incurred after having retained the Dinan & Dinan, P.C.

to represent her in an action to dissolve her marriage.

The defendant, O'Rourke filed an answer to the plaintiff's

complaint in which she denied those allegations. On

June 23, 2004, O'Rourke filed a revised counterclaim in

which she alleges that the plaintiff's lawsuit is a "sham"

lawsuit and that the plaintiff's billing and collection

practices violate the Connecticut Unfair Trade Practices

Act (CUTPA), General Statutes, Sec. 42-110a et seq.

In her counterclaim, O'Rourke seeks monetary [*2]

damages, punitive damages, attorneys fees and other

equitable relief.

The plaintiff has filed amotion to dismiss the defendant's

revised counterclaim on the basis thatGeneral Statutes
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Sec. 42-110g(f) sets out a three-year period for filing a

CUTPAclaim, that the defendant's revised counterclaim

is, therefore, untimely and barred by the statute of

limitations, and, as a result, the court lacks subject

matter jurisdiction.

Having considered the arguments of counsel as set

forth in their memoranda of law and having considered

the applicable statutes, practice rules and case law, the

court makes the following findings.

The plaintiff maintains that the actions in controversy

cited in defendant's revised counterclaim occurred on

June 5, 1998, and a claim under CUTPAwould have to

have been made by June 2001.

The defendant, in hermemorandum of law in opposition

to the motion to dismiss, argues that the present action,

which was commenced onAugust 30, 2003, is a "sham"

lawsuit in violation of CUTPA and that the statute of

limitations began to run on that date--not in June 1998.

The purpose of a motion to dismiss is to "properly

[attack] the jurisdiction [*3] of the court, essentially

asserting that the plaintiff cannot as a matter of law and

fact state a cause of action that should be heard by the

court." Blumenthal v. Barnes, 261 Conn. 434, 442, 804

A.2d 152 (2002). "A motion to dismiss tests, inter alia,

whether, on the face of the record, the court is without

jurisdiction." Dyous v. Psychiatric Security Review

Board, 264 Conn. 766, 773, 826 A.2d 138 (2003).

In the present case, the plaintiff, in its motion to dismiss,

is asserting that the court does not have subject matter

jurisdiction to hear the present case because the statute

of limitations for a CUTPA claim has run thereby

precluding any attempt by the defendant to now seek

relief under the CUTPA.

Ordinarily, a motion to dismiss is not the proper

procedural vehicle to assert a statute of limitations

claim. See Ross Realty Corp. v. Surkis, 163 Conn. 388,

391, 311 A.2d 74 (1972) (statute of limitations defense

"must be specially pleaded and cannot be raised by a

[motion to dismiss]"). In the present case, however, the

statute of limitation is contained within the provision that

creates a right of action for a CUTPA claim and [*4]

implicates the subject matter jurisdiction of this court.

The Connecticut Supreme Court has held that "where .

. . a specific time limitation is contained within a statute

that creates a right of action that did not exist at common

law, then the remedy exists only during the prescribed

period and not thereafter . . . In such cases, the time

limitation is not to be treated as an ordinary statute of

limitation, but rather is a limitation on the liability itself,

and not of the remedy alone . . . Under such

circumstances, the time limitation is a substantive and

jurisdictiorial prerequisite, which may be raised [by the

court] at any time, even by the court sua sponte, and

may not be waived." Ambroise v. William Raveis Real

Estate, Inc., 226 Conn. 757, 766-67, 628 A.2d 1303

(1993).

In § 42-110g(f), the time limitation for filing a claim under

CUTPA is explicitly stated, and falls within the

circumstance inwhich the time limitation is a substantive

and jurisdictional prerequisite, and is properly before

the court in a motion to dismiss.

The defendant argues in her memorandum of law in

opposition to the plaintiff's motion to dismiss that the

present action, which is [*5] based upon the plaintiff's

knowingly erroneous, inaccurate and excessive hourly

billing, as well as the continued periodic billing of the

defendant until the commencement of the present

action, represents aCUTPAviolation for being unethical,

unfair, oppressive, unscrupulous, against public policy

and instituted and pursued in bad faith. The

commencement of the present action occurred on

August 30, 2003, and is well within the statute of

limitations as set out in § 42-110g(f).

The plaintiff submits that the statute of limitations began

to run on June 5, 1998, the date the plaintiff completed

legal services and submitted a billing for those legal

services.

"In ruling on a motion to dismiss, the trial court must

take the facts to be those alleged in the complaint,

including those facts necessarily implied from the

allegations, construing them in amannermost favorable

to the pleader." Fort Trumbull Conservancy, LLC v. New

London, 265 Conn. 423, 432-33, 829 A.2d 801 (2003).

"The motion to dismiss . . . admits all facts which are

well pleaded, invokes the existing record and must be

decided upon that alone . . . Where, however . . . the

motion is accompanied by supporting [*6] affidavits

containing undisputed facts, the court may look to their

content for determination of the jurisdictional issue and

need not conclusively presume the validity of the

allegations of the complaint." Ferreira v. Pringle, 255

Conn. 330, 346-47, 766 A.2d 400 (2001).

In the present case, the defendant, in her revised

counterclaim, has alleged a "sham" lawsuit in violation
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of CUTPA. In De La Concha of Hartford, Inc. v. Aetna

Life Ins. Co., 269 Conn. 424, 433-34, 849 A.2d 382

(2004), the Connecticut Supreme Court held that "with

respect to the plaintiff's CUTPA claim, Connecticut

courts, when determining whether a practice violates

CUTPA, will consider (1) whether the practice, without

necessarily having been previously considered

unlawful, offends public policy as it has been established

by statutes, the common law, or otherwise--whether, in

other words, it is within at least the penumbra of some

common-law, statutory, or other established concept of

unfairness; (2) whether it is immoral, unethical,

oppressive, or unscrupulous; (3) whether it causes

substantial injury to consumers (or competitors or other

businessmen) . . . Thus, a violation of [*7] CUTPAmay

be established by showing either an actual deceptive

practice . . . or a practice amounting to a violation of

public policy."

In Classic Limousine v. Alliance Limousine, Superior

Court, judicial district of Stamford, Docket No. CV 99

0174911 (August 13, 2002, D'Andrea, J.T.R.), the court

held in reviewing a motion to strike a counterclaim that

"the defendants are not required to allege a violation of

public policy to sufficiently plead a CUTPA violation . . .

Instead, the court finds that the defendants have

sufficiently alleged a CUTPA counterclaim sounding in

a sham litigation under the second criteria of the

cigarette rule. Specifically, the defendants allege

conduct by the plaintiffs that is oppressive and

unscrupulous, because it subjects the defendants to

the expense of hiring counsel to overcome the plaintiffs'

dishonest . . . effort to harm . . . the defendant] . . ."

(Citation omitted; internal quotation marks omitted.);

see also Connecticut National Bank v. Mase, Superior

Court, judicial district of Fairfield at Bridgeport, Docket

No. 269180 (January 31, 1991, Flynn, J.) ("Bringing a

sham lawsuit could subject the plaintiff to a CUTPA

claim")

Classic [*8] Limousine v. Alliance Limousine and

Connecticut National Bank v. Mase have recognized

that filing a "sham" lawsuit may create a CUTPA

violation, or at least the basis to state a claim for a

CUTPA violation. In the present case, the defendant

has submitted a revised counterclaim alleging a "sham"

lawsuit. Under the standard for the court to rule on a

motion to dismiss, the court "must take the facts to be

those alleged in the complaint, including those facts

necessarily implied from the allegations, construing

them in a manner most favorable to the pleader." Fort

Trumbull Conservancy, LLC v. New London, supra, 265

Conn. 432-33. Moreover, a motion to dismiss "is not

designed to test the legal sufficiency of a complaint in

terms of whether it states a cause of action." Pratt v. Old

Saybrook, 225 Conn. 177, 185, 621 A.2d 1322 (1993).

It simply tests "whether, on the face of the record, the

court is without jurisdiction." Dyous v. Psychiatric Secu-

rity Review Board, supra, 264 Conn. 773.

The plaintiff, in its memorandum of law in support of its

motion to dismiss, relies on Grant v. Philpot, Superior

Court, judicial district [*9] of NewHaven, Docket No. CV

03 0475403 (October 20, 2003, Skolnick, J.), to interpret

General Statutes § 42-110g(f) statutory time limitation.

In Grant v. Philpot, the court held that "bringing suit in

2003 for conduct claimed to have occurred in 1996 or

1997 violates the statutory permissible period of 3 years

from the act or acts complained of [under CUTPA].

Furthermore, acceptance of monthly payments by the

plaintiff pursuant to a bankruptcy reorganization plan

hardly is evidence supporting the existence of unfair or

deceptive acts or practices in the conduct of any trade

or business." Id. Grant v. Philpot can, however, be

distinguished from the facts of the present case. In

Grant v. Philpot, the plaintiff brought a CUTPA claim for

actions that occurred five to six years before the

commencement of the lawsuit, aswell as for themonthly

payments received pursuant a bankruptcy

reorganization plan. The court noted that the acceptance

ofmonthly payments, whichwere claimed by the plaintiff

to be evidence of unfair or deceptive practices for

purposes of CUTPA, did not violate CUTPA.

In the present case, however, the defendant claims that

the [*10] commencement of the lawsuit itself is what

gives rise to a cause of action under CUTPA, and not

solely the periodic billing of the defendant by the plaintiff.

The court finds that the defendant has sufficiently

alleged that the present action, commenced on August

30, 2003, is a violation of CUTPA, and has been timely

filed in accordance with General Statutes § 42-110g(f).

The trial court has jurisdiction. Accordingly, that the

plaintiff's motion to dismiss the counterclaim is hereby

denied.

BY THE COURT,

JOSEPH W. DOHERTY, JUDGE
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Case Summary

Procedural Posture

Defendants brought in the trial court (Connecticut) a

motion to dismiss plaintiffs' claim arguing that plaintiffs

lacked standing to bring the claim.

Overview

Plaintiffs, mayor and city, brought an action against

defendant gun manufacturers for damages and

injunctive relief related to the sale and distribution of

guns. Defendants brought amotion to dismiss the claims

arguing that plaintiff did not have standing to bring the

action, and, as a result, the court lacked subject matter

jurisdiction. The court held that plaintiffs lacked standing

and granted defendants' motion to dismiss. In so

holding, the court stated that plaintiffs did not have a

colorable claim of direct injury. The court stated that any

injury plaintiffs may have suffered were too remote to

give plaintiffs standing. Furthermore, the court stated

that the state did not give plaintiffs standing since such

authority must come from the state and that the state

had actually preempted plaintiffs' claim due to their

regulation of guns. As a result, the court granted

defendant's motion to dismiss plaintiffs' complaint.

Outcome

The court granted defendants' motion to dismiss

plaintiffs' complaint on the ground that plaintiffs lacked

standing therefore depriving the court of subject matter

jurisdiction.

Judges: Robert F. McWeeny, J.

Opinion by: Robert F. McWeeny

Opinion

Memorandum of Decision on Defendants' Motions to

Dismiss

The plaintiffs, Mayor Joseph P. Ganim and the City of

Bridgeport, have brought this action against a number

of firearms manufacturers, trade associations and retail

sellers. 1 The complaint alleges that the defendants

have the ability to make guns safer by incorporating

locks and other safety features that would prevent

children from shooting guns and killing themselves or

others, but they have chosen not to do so. (First

Amended Complaint, Preface, 1, 2 and 57-64.)

According to the amended complaint, the defendants

are aware that a substantial portion of their products

flow into a large illegal market supplying weapons to

criminals, but they have chosen not to take reasonable

steps to control distribution of their products so as to

keep them out of criminals' [*2] hands. (First Amended

Complaint, Preface, 5, 71-75.) While knowing that guns

actually increase risk to everyone in a home where they

are kept, the defendants allegedly have failed to warn

about such danger and have misled the public into

1 At the hearing on these motions held October 25, 1999, the Attorney General of the State of Connecticut appeared and argued as

amicus curiae in support of the plaintiffs.
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believing that buying a gun will make them safe by

protecting their families from crime. (First Amended

Complaint, Preface, 3, 4 and 65-70.) The defendants

are alleged to have conspired amongst themselves to

stop anyone in the gun industry from implementing

safer designs or distribution controlmeasures that would

prevent their products from continuing to enter into a

large illegalmarket. (FirstAmendedComplaint, Preface,

157-59.) The defendants also are alleged to have

caused a nuisance that seriously threatens public

health, safety, and welfare in Bridgeport and continues

to increase levels of crime as well as deaths and cause

serious injuries. (First Amended Complaint, Preface, 7

and 83.)

[*3] The complaint is asserted in nine counts: violation

of the Connecticut Products LiabilityAct (PLA),General

Statutes 52-572 (first count); violation of theConnecticut

Unfair Trade Practices Act (CUTPA), General Statutes

42-110a et seq., for alleged deceptive advertising and

unfair and deceptive sales practices (second and third

counts); public nuisance (fourth count); negligence (fifth

count); negligence specifically relating to production,

marketing and distribution of handguns (sixth count);

civil conspiracy (seventh and eighth counts) and unjust

enrichment (ninth count).

In addition to compensatory and punitive damages for

all of the harm suffered by Bridgeport as a result of the

defendants' alleged conduct, the plaintiffs demand

substantial injunctive relief. They seek to enjoin the

defendants from continuing to produce handguns

without safety devices, continuing to engage in

deceptive advertising, and continuing to use deceptive

sales practices. The plaintiffs also seek an immediate

and permanent injunction requiring the defendants to

take affirmative steps to reduce these alleged activities

causing harm to Bridgeport. Specifically, the plaintiffs

demand warnings on [*4] all handguns, the creation of

standards to eliminate the illegal secondary handgun

market, and funding for programs designed to increase

public awareness of the proper way to safely store and

use handguns.

Pursuant to PracticeBook 10-30, 10-31(a)(1) and 10-33,

the defendants have moved jointly and severally to

dismiss the first amended complaint. The essence of

the motions to dismiss is the assertion that the plaintiffs

lack standing to pursue their claims. The defendants

argue that the plaintiffs' lack of standing deprives the

court of subject matter jurisdiction, thereby requiring

dismissal of the first amended complaint.

The court finds as a matter of law that the plaintiffs lack

standing to litigate these claims; thus, the court is

without jurisdiction to hear this case. The plaintiffs have

no statutory or common law basis to recoup their

expenditures. They lack any statutory authorization to

initiate such claims. They have no sovereign or parens

patriae status to bring these claims on behalf of the

citizens of Bridgeport. They seek to regulate firearms in

a manner that is preempted by state law. They have

failed to initiate their nuisance claim in accordance with

the [*5] City of Bridgeport, Connecticut City Charter. For

reasons explained below, the plaintiffs have failed to

present a claim that is cognizable by law.

The Connecticut Supreme Court has held that a motion

to dismiss "properly attacks the jurisdiction of the court,

essentially asserting that the plaintiff cannot as amatter

of law and fact state a cause of action that should be

heard by the court . . ." (Citation omitted.) Gurliacci v.

Mayer, 218 Conn. 531, 544, 590 A.2d 914 (1991).

"Once the question of lack of jurisdiction . . . is raised, [it]

must be disposed of no matter in what form it is

presented . . . and the court must fully resolve it before

proceeding further with the case . . ." (Citations omitted;

internal quotation marks omitted.) Community Collab-

orative of Bridgeport, Inc. v. Ganim, 241 Conn. 546,

552, 698 A.2d 245 (1997).

"It is a basic principle of law that a plaintiff must have

standing for the court to have jurisdiction. Standing is

the legal right to set judicial machinery in motion. One

cannot rightfully invoke the jurisdiction of the court

unless he has . . . some real interest in the cause of

action, or a legal or equitable [*6] right, title or interest in

the subject matter of the controversy . . ." (Citations

omitted; internal quotation marks omitted.) Community

Collaborative of Bridgeport v. Ganim, supra, 241 Conn.

552-53. "Standing focuses on the party seeking to be

heard and not on the issues the party wants to have

heard . . . The question of standing does not involve an

inquiry into the merits of the case." (Citations omitted;

internal quotation marks omitted.) Lowe v. Lowe, 47

Conn. App. 354, 364, 704 A.2d 236 (1997). Moreover,

"[a] case that is nonjusticiable must be dismissed for

lack of subject matter jurisdiction. Kleinman v. Marshall,

192 Conn. 479, 484, 472 A.2d 772 (1984)." Mayer v.

Biafore, Florek & O'Neill, 245 Conn. 88, 91, 713 A.2d

1267 (1998).

The supreme court very recently has reaffirmed the

jurisdictional nature of the standing requirement. In

Connecticut Associated Builders and Contractors v.
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Hartford, 251 Conn. 169, 178, 740 A.2d 813 (1999), the

court held that "the present litigation raises no new

issues of principle with respect to the requirements of

standing, either in general or in the particular context

[*7] of competitive bidding. 2 To establish standing to

raise an issue for adjudication, a complainant must

make a colorable claim of direct injury . . . Standing is .

. . a practical concept designed to insure that courts and

parties are not vexed by suits brought to vindicate

nonjusticiable interests and that judicial decisionswhich

may affect the rights of others are forged in hot

controversy, with each view fairly and vigorously

represented . . . These two objectives are ordinarily held

to have been met when a complainant makes a

colorable claim of direct injury [that the complainant]

has suffered or is likely to suffer, in an individual or

representative capacity. Such a personal stake in the

outcome of the controversy . . . provides the requisite

assurance of concrete adverseness and diligent

advocacy." (Citations omitted; internal quotationsmarks

omitted.) Id., 178.

[*8] "To fulfill these goals, the standing doctrine requires

a plaintiff to demonstrate two facts. First, the

complaining party must be a proper party to request

adjudication of the issues . . . Second, the person or

persons who prosecute the claim on behalf of the

complaining party must have authority to represent the

party . . . A complaining party ordinarily can show that it

is a proper party when it makes a colorable claim of [a]

direct injury [it] has suffered or is likely to suffer, in an

individual or representative capacity. Such a personal

stake in the outcome of the controversy . . . provides the

requisite assurance of concrete adverseness and

diligent advocacy . . . To demonstrate authority to sue,

however, it is not enough for a party merely to show a

colorable claim to such authority. Rather, the party

whose authority is challenged has the burden of

convincing the court that the authority exists . . ."

(Citations omitted; internal quotation marks omitted.)

Community Collaborative of Bridgeport v. Ganim, su-

pra, 241 Conn. 553-54; see also, Crone v. Gill, 250

Conn. 476, 479, 736 A.2d 131 (1999) (attorney lacks

standing to challenge disqualification [*9] order on

appeal because he has no right cognizable by law to

represent a particular client).

Accordingly, the essential issue before this court is

whether the plaintiffs can maintain that their claimed

interest has been specially and injuriously affected in a

way that is cognizable by law. The general rules of

standing will determine the plaintiffs' ability to maintain

their non-statutory claims alleged in the fourth 3 through

ninth counts. Conversely, in order to maintain the

statutory claims asserted in the first through third counts,

the plaintiffs must meet the statutory definition of

persons intended to bring these actions.

The plaintiffs' allegations of harm as outlined above

from the preface of the first amended complaint

characterize their damages as including expenditures

of large amounts of money on police, prisons, medical

care, fire department [*10] services, emergency

services, public health services, social services, pension

benefits, court resources and other services and

facilities. The complaint also alleges substantial losses

of tax revenue, investment, economic development and

productivity as a result of the defendants' actions.

The defendants contend that the plaintiffs' claims are

too remote to be cognizable by law. Indeed, it is

recognized at common law that a plaintiff who complains

of harm resulting from misfortune visited upon a third

person is generally held to stand at too remote a

distance to recover. Holmes v. Securities Investor, Pro-

tection Corp., 503 U.S. 258, 268-69, 112 S. Ct. 1311,

117 L. Ed. 2d 532 (1992); Laborers Local 17 Health

Benefit Fund v. Phillip Morris, Inc., 1999 U.S. App.

LEXIS 28876 (2d Cir. August 18, 1999). An early

Connecticut case was instrumental in the recognition of

this principle. In Connecticut Mutual Life Insurance Co.

v. New York & New Haven R. Co., 25 Conn. 265, 276

(1856), the supreme court held that an insurance

company could not recover from a third party for the

death of its insured. More than a century later, the court

held in Maloney v. Pac, 183 Conn. 313, 321, 439 A.2d

2 The trial court in Connecticut Association Builders & Contractors v. Hartford, 1998 Conn. Super. LEXIS 3597, Superior

Court, judicial district of Hartford/New Britain at Hartford, Docket No. 584037 (December 17, 1998) (Langenbach, J.) (23 Conn.

L. Rptr. 584) n.3, had granted a motion to dismiss for lack of subject matter jurisdiction, adding by footnote that "this court

follows the general rule that standing implicates subject matter jurisdiction unless this rule is overturned by an appellate

decision." The supreme court affirmed the trial court's decision on November 16, 1999, and in doing so, specifically reaffirmed

the general rule that standing implicates subject matter jurisdiction.

3 The nuisance count has a statutory component in terms of the Home RuleAct and city charter, and is addressed separately

with respect to that component.
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349 (1981), [*11] that standing requires a colorable

claim of direct injury to the complaining party.

Connecticut courts also follow the usual rule against

vicarious third-party liability. Stamford Hospital v. Vega,

236 Conn. 646, 659, 674 A.2d 821 (1996); Third Taxing

District v. Lyons, 35 Conn. App. 795, 798, 647 A.2d 32,

cert. denied, 231 Conn. 936, 650 A.2d 173 (1994).

According to the plaintiffs, they have suffered direct

injury in the form of expenditures they have had tomake

for increased police and fire protection, as well as

medical and other public services necessitated by gun

injuries to persons who are not parties to this litigation.
4 The court notes that the complained of misuse of

firearms necessitating increased police protection and

other social services are in fact acts of unidentified

personswho are not named or represented as parties in

this lawsuit.

[*12] In advance of their unusual theories supporting

this litigation, the plaintiffs draw inspiration if not

precedent from the "tobacco" cases. These are a series

of suits brought by states claiming damages against

tobacco companies for the cost of medical care

expended by the states on behalf of sick smokers.

Generally, a state's right to maintain such an action has

been held cognizable by law. See State Ex. Rel. Norton

v. R.J. Reynolds Tobacco Co., Docket No. 3432 (Colo.

Dist. Ct., October 2, 1998); State Ex. Rel. Kelley v.

Phillip Morris, Inc. Docket No. 84281 (Mich. Cir. Ct.,

May 28, 1997); State Ex. Rel. Humphrey v. Phillip

Morris, Inc., Docket No. 8565 (Minn. Dist. Ct., Feb. 19,

1998); State v. Phillip Morris, Inc., Docket No. 744 (Vt.

Sup. Ct., Mar. 25, 1998); State v. American Tobacco

Co.,Docket No. 15056 (Wash. Sup. Ct., Nov. 19, 1996);

State Ex. Rel. Bronster v. Brown & Williamson Tobacco

Corp., Docket No. 441 (Hawaii Cir. Ct., Sept. 18, 1998).

In each of these cases, state statutes authorized the

state to maintain its claims against the defendant

tobacco companies. 5 In Texas v. American Tobacco

Co., 14 F. Supp. 2d 956, 962-63 (E.D. Tex. 1997), [*13]

the unique quasi-sovereign right of the state to protect

the health and welfare of its citizens afforded it standing

to sue. 6 The result of these cases is that states that

sued tobacco companies have been promised more

than $ 200 billion over a twenty-five year period.

[*14] When conceiving the complaint in this case, the

plaintiffs must have envisioned such settlements as the

dawning of a new age of litigation during which the gun

industry, liquor industry and purveyors of "junk" food

would follow the tobacco industry in reimbursing

government expenditures and submitting to judicial

regulation.

The tobacco litigation, by the states, has not succeeded

in eradicating the rules of law on proximate cause,

remoteness of damages and limits on justiciability. This

is evidenced by a series of federal appellate decisions

dismissing "me-too" cases initiated by insurers and

health and welfare funds against the tobacco

companies. See International Brotherhood of

Teamsters, Local 734 Health and Welfare Trust Fund v.

Philip Morris, Inc., 196 F.3d 818, 1999 U.S. App. LEXIS

29907 (7th Cir. 1999); Laborers Local 17 Health &

Benefit Fund v. Philip Morris, Inc., supra, 1999 U.S.

App. LEXIS 28876 (2d Cir., August 18, 1999); Steam-

fitters Local Union No. 420 Welfare Fund v. Philip Mor-

ris, Inc., 171 F.3d 912 (3d Cir. 1999); and Oregon

Laborers-Employers Health & Welfare Trust Fund v.

Philip Morris, Inc., 185 F.3d 957 (9th Cir. 1999). Just as

the states had sought reimbursement [*15] for the

expense of medical care on behalf of citizens affected

by cigarette smoking, these cases involve claims by

insurers and health and welfare funds for medical

expenses paid on behalf of smokers. In all of these

cases the insurer or fund claims were dismissed

because, unlike the claims brought by the states,

insurers and private welfare funds are not statutorily

4 In oral argument, the plaintiffs' counsel referenced direct injury to city property, i.e., bullet holes and broken windows. The

plaintiffs' first amended complaint, however, fails to reference such damages. It is the facts as pleaded in the complaint that are

considered by the court in addressing a motion to dismiss. Third Taxing District v. Lyons, supra, 35 Conn. App. 803.

5 In State of Connecticut v. Phillip Morris, Inc., Superior Court, judicial district of Litchfield at Litchfield, Docket No. 96-72414,

the State of Connecticut initiated such a suit. An examination of the "Second Revised Amended Complaint" reveals the

statutory basis for the litigation. The allegations include jurisdictional assertions under the Connecticut Antitrust Act, General

Statutes 35-32 (AttorneyGeneral authorized to bring actions in the name of the state or as parens patriae) andCUTPA,General

Statutes 42-110m (Attorney General specifically authorized to seek injunctive relief and restitution). The litigation also

specifically alleges the state's "parens patriae" status, which status is not claimed by the plaintiffs in this case.

6 The City of Bridgeport as a creation of the State of Connecticut does not enjoy such sovereign status. City Council v. Hall,

180 Conn. 243, 248, 429 A.2d 481 (1980).
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authorized to initiate direct actions against a third-party

tortfeasor; nor do they enjoy a statutory right of

subrogation, or possess the unique quasi-sovereign

rights of the state. The Second Circuit noted in Laborers

Local 17 v. Philip Morris, Inc., supra, that: "Hence, in

general, state cases are often distinguishable on the

issue of proximate causation given the state's unique

role relative to protection of its citizens, statutes

governing medicaid recoupment, and certain state

statutes that permit states to maintain actions on behalf

of their citizenry." Id.

The plaintiffs can cite no statute specifically authorizing

them to recoup the expenditures they claim or obtain

the injunctive relief they seek. Plaintiffs cite a provision

of Connecticut's Home Rule Act, General Statutes

7-148(c)(1), which essentially [*16] provides that "any

municipality shall have the power to . . . (A) . . . sue and

be sued, and institute, prosecute, maintain and defend

any action or proceeding in any court of competent

jurisdiction." Also relied upon by the plaintiffs are other

provisions of the Home Rule Act which at General

Statutes 7-148(c)(7)(H) empower municipalities to

regulate and prohibit the carrying on within the

municipality of any trade, manufacturer, business or

profession . . . prejudicial to public health . . . or

dangerous to, or constituting an unreasonable

annoyance to, those living or owning property in the

vicinity . . . preserve the public peace and good order .

. . . and do all things necessary or desirable to promote

the public health." Id., (ii) through (xi).

The plaintiffs also argue in their Memorandum of Law in

Opposition to Defendants' Motion to Dismiss for Lack of

Subject Matter Jurisdiction, p. 7, that "the defendants

have pointed to no language in the Home Rule Act nor

to any case law, and Bridgeport is aware of none, that

provides the type of limitation that they would have the

Court read into the otherwise clear and broad language

of Section 7-148." The plaintiffs' argument [*17]

misstates the law. In determiningwhether amunicipality

has authority for certain action pursuant to the Home

Rule Act, the role of the trial court is to follow the rule of

law articulated by the Connecticut Supreme Court, as

follows: "We do not search for a statutory prohibition

against [what is sought]; rather, we must search for

statutory authority for the enactment." Avonside, Inc. v.

Zoning & Planning Commission, 153 Conn. 232, 236,

215A.2d 409 (1965);Buonocore v. Branford, 192Conn.

399, 402, 471 A.2d 961 (1984). Again, this rule logically

results from the fact that a municipality has no inherent

powers of its own; it is merely a creation of the state and

its actions must be authorized by the state. New Haven

Commission on Equal Opportunities v. Yale University,

183 Conn. 495, 499, 439 A.2d 404 (1981); City Council

v. Hall, supra, 180 Conn. 248; Pepin v. Danbury, 171

Conn. 74, 83, 368 A.2d 88 (1976); New Haven Water

Co. v. New Haven, 152 Conn. 563, 566, 210 A.2d 449

(1965); State ex. rel. Coe v. Fyler, 48 Conn. 145, 158

(1880). See also Buonocore v. Branford, supra, 192

Conn. 402. [*18] The statutory authority to sue and be

sued and to promote the public health fail as statutory

authority to bring suit against gun manufacturers and

distributors for recoupment of municipal expenditures. 7

The plaintiffs' absence of statutory authority is apparent

in view of the scope of its claims for relief. The plaintiffs

seek broad injunctive relief relating to the manufacture,

distribution and marketing of handguns.

Connecticut law clearly maintains that a municipality is

preempted from action where the legislature has

demonstrated an intent to occupy the entire field of

regulation on the matter, or whenever the local

ordinance irreconcilably conflicts with a statute. Dwyer

v. Farrell, 193 Conn. 7, 14, 475 A.2d 257 (1984) [*19]

(fact that local ordinance does not expressly conflict

with statute will not save it when legislative purpose in

enacting statute is frustrated by the ordinance); Times

Mirror Co. v. Division of Public Utility Control, 192 Conn.

506, 511, 473 A.2d 768 (1984); East Haven v. New

Haven, 159 Conn. 453 469, 271 A.2d 110 (1970);

Shelton v. City of Shelton, 111 Conn. 433, 447, 150 A.

811 (1930). Dwyer v. Farrell, supra, 193 Conn. 7,

involved a determination that a New Haven City

ordinance regulating the retail sale of pistols and

revolvers was pre-empted by state law. The court found

"the New Haven ordinance removes an entire class of

persons as potential sellers of handguns at retail. The

state permit is rendered an illusory right because a

casual seller residing in a non-business zone can have

no real hope of ever conforming to the local ordinance.

In this respect, the local ordinance conflicts with the

legislative intent as expressed in the applicable statutes.

The City has removed the right that the state permit

bestows and thus has exceeded its powers." Id. at 14.

7 Indeed, this is especially true in light of the general rule prohibiting recoupment of municipal expenditures. Koch v.

Consolidated Edison Co. of New York, 62 N.Y.2d 548, 468 N.E.2d 1, 479 N.Y.S.2d 163 (1984), cert. denied, 469 U.S. 1210, 84

L. Ed. 2d 326, 105 S. Ct. 1177 (1985).
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The Connecticut legislature has enacted [*20] a

statutory scheme of regulation on the sale, distribution

and purchase of firearmswithin theState of Connecticut,
8 further evidencing the absence of plaintiffs' statutory

authorization under the Home Rule Act for action that

appears to conflict with state regulations. The

Connecticut Supreme Court has recognized in the

above referenced decisions, among many others, that

municipalities have no inherent power under the Home

Rule Act to act on matters of statewide concern. See

also Windham Taxpayers Association v. Board of Se-

lectmen, 234 Conn. 513, 662 A.2d 1281 (1995). Surely

the scope and magnitude of the problems described by

plaintiffs in their first amended complaint are serious

matters of public health and safety that are of statewide

concern.

[*21]

In Plaintiffs' Memorandum of Law in opposition to the

Defendants'Motion toDismiss for Lack of SubjectMatter

Jurisdiction, p.7 n.2, the plaintiffs concede that they do

not claim nor do they need to claim parens patriae

status. Nor do they or can they claim sovereign status

akin to that enjoyed by the State of Connecticut. City

Council v. Hall, supra, 180 Conn. 248; 4 E. McQuillin,

Municipal Corporations (3dEd. Rev. 1992) 13.03, p.510.

As the court outlined earlier, the plaintiffs' standing to

bring statutory claims under the PLAand CUTPAwill be

dealt with separately. Thus far it has been determined in

this opinion that the plaintiffs are not statutorily

authorized either to initiate this action under the Home

Rule Act or to recoup municipal expenditures, nor are

the plaintiffs blessed with the sovereign power of the

state to protect the public health and welfare. Whether

the plaintiffs have standing to maintain their

non-statutory claims therefore must turn on whether the

common law allows them to.

The court will consider this issue by analysis similar to

that relied upon by the federal appellate courts in the

recent decisions affecting recoupment [*22] claims by

insurance and health andwelfare funds.Acase recently

dismissed by the Seventh Circuit Court of Appeals had

been brought by the Blue Cross and Blue Shield

Associations of Arkansas, Connecticut, Illinois,

Kentucky,Missouri andNorthDakota, joined by affiliated

insurers (collectively "the Blues") against the tobacco

industry, seeking "to sue directly for wrongs done to

their insureds." International Brotherhood of Teamsters,

Local 734 Health & Welfare Trust Fund v. Philip Morris,

Inc., 196 F.3d 818, 1999 U.S. App. LEXIS 29907 (7th

Cir. 1999). The Seventh Circuit noted that "because

three other appellate courts have issued comprehensive

opinions on themerits of plaintiff's claims, we just hit the

highlights, mentioning only our principal reasons for

agreeing with these decisions." Id. Likewise, this court

is persuaded by the same authority, in this case in which

a city and its mayor seek to sue the handgun industry

directly for alleged wrongs against the Bridgeport

citizenry.

In dismissing the action before it, the Seventh Circuit

noted that "for more than one hundred years state and

federal courts have adhered to the principle (under both

state and federal law) that the victim of a tort [*23] is the

proper plaintiff, and that insurers or other third-party

providers of assistance and medical care to the victim

may recover only to the extent their contracts subrogate

them to the victims' rights . . ." Id. The decision provides

one of the rationales for that rule:

The outcome of smokers' suits is why the funds and

"Blues" want to sue in their own names; they choose

antitrust and RICO [instead of subrogation]

because, in the Blues' [own] words, assumption of

the risk, contributory negligence the similar

defenses are not pertinent. This is exactly why

plaintiffs must lose.A third-party payor has no claim

if its insured did not suffer a tort; no rule of law

requires persons whose acts cause harm to cover

all of the costs, unless these actswere legal wrongs.

The food industry puts refined sugar in many

products, making themmore tasty; as a result some

people eat too much (or eat the wrong things) and

suffer health problems and early death. No one

supposes, however, that sweet foods are defective

products on this account; chocoholics can't recover

in tort from Godiva Chocolatier; it follows that the

funds and the Blues can't recover from Godiva

either. The same [*24] reasoning applies when the

8 See General Statutes 29-28 (permit for sale at retail of pistol or revolver and permit to carry pistol or revolver; qualification

for permit); 29-31 (record of sales of pistols and revolvers; waiting period); 29-33 (sale, delivery or transfer of pistols and

revolvers; waiting period); 29-37a (sale of other firearms; waiting period); 29-37b (retail dealer to equip pistols and revolvers

with gun locking device and provide written warning at time of sale); 29-37d (firearms dealer to install burglar alarm system on

premises); and 29-37i (responsibility re: storage of loaded firearms).
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defendant is Philip Morris. If, as the Funds and the

Blues say, the difference is that Philip Morris has

committed civil wrongs while Godiva has not, then

the way to establish this is through tort suits, rather

than through litigation in which the plaintiffs seek to

strip their adversaries of all defenses. Given the

posture of these cases we must assume, as the

complaints allege, that the cigarette manufacturers

have lied to the public about the safety of their

products. But lies matter only if customers are

deceived.Whether smokers relied to their detriment

on tobacco producers' statements is a central

question in tort litigation, a question that cannot be

dodged by the device of an insurers' direct suit.

Id.

Likewise, in this case the nefarious conduct of the gun

industry should be addressed in a traditional tort suit in

which the direct victims would have to overcome the

industry's claims of proximate cause, assumption of risk

and contributory negligence.

On this same issue, the Second Circuit observed that

the plaintiffs "have sued in their own right for the money

spent for plan participants and, in addition, for injuries

and damages [*25] they insist were separate from the

injuries to plan participants . . ." Laborers Local 17

Health & Benefit Fund v. Philip Morris, Inc., supra. The

court dismissed the case on the basis of the direct injury

requirement of proximate cause. "Because the

consequences of an act go endlessly forward in time

and its causes stretch back to the dawn of human

history, proximate cause is used essentially as a legal

tool for limiting a wrongdoer's liability only to those

harms that have a reasonable connection to his actions.

The law has wisely determined that it is futile to trace

the consequences of a wrongdoer's actions to their

ultimate end, if an end there is." Id. Rather, relying on

Holmes v. Securities Investor Protection Corp., supra,

503 U.S. 258, 112 S. Ct. 1311, 117 L. Ed. 2d 532 (1992),

the court realized the demand at common law for some

direct relation between the injury asserted and the

conduct alleged. "A plaintiff's right to sue . . . requires a

showing that the defendant's violation not only was a

'but for' cause of his injury, but was the proximate cause

as well." Id. at 268.

In Holmes, the Supreme Court discussed [*26] three

policy concerns that courts should consider when

determining whether a party may recover for injuries to

a third person: (1) the difficulty of determining damages;

(2) the possibility of multiple recoveries; and (3) the

general interest in deterring injurious conduct and

availability of other parties who aremore directly injured

and may be better able to vindicate this interest rather

than the plaintiff. To this end, the Holmes court applied

a proximate cause analysis, observing that " 'proximate

cause' is used to label generically the judicial tools used

to limit a person's responsibility for the consequences of

that person's own acts . . . Thus, a plaintiff who

complains of harm flowing merely from the misfortunes

visited upon a third person by the defendant's act is

generally said to stand at too remote a distance to

recover . . . Although such directness of relationship is

not the sole requirement of [proximate] causation, it has

been one of its central elements." (Citations omitted.)

Id. at 268-69.

This language tells us that to plead a direct injury is

a key element for establishing proximate causation,

independent of and in addition to other [*27]

traditional elements of proximate cause. Thus, the

other traditional rules requiring that defendant's

acts were a substantial cause of the injury, and that

plaintiff's injury was reasonably foreseeable, are

additional elements, not substitutes for alleging (and

ultimately, showing) a direct injury.

Laborers Local 17 Health & Benefit Fund v. Philip Mor-

ris, Inc., supra.

The case before this court essentially is a recoupment

claim pleaded in nine counts. Plaintiffs are seeking

damages analogous to those sought by the Blues and

the Funds discussed above, as asserted against the

tobacco industry. But the plaintiffs in this case have no

greater authority to pursue monetary gain than did the

plaintiffs in those actions. The plaintiffs may have

suffered increased costs because of the defendants'

products, but that "but for" argument cannot and does

not overcome the necessary finding of proximate cause,

relying on direct injury. At common law, loss that is

purely contingent upon harm to third parties is too

remote to be recoverable. Laborers Local 17 Health &

Benefit Fund v. Philiip Morris, Inc., supra.

The plaintiffs' claim relying on [*28] diminution of

property values is similar to the "infrastructure harm"

case discussed by the Second Circuit: it was found that

the plaintiff's businesses may have been damaged by

the defendant's ship breaking loose, crashing into and

collapsing a bridge, causing disruption of river traffic;

however
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proximate causewas lacking because those injuries

were not "direct" but "occurred only because the

downed bridge made it impossible to move traffic

along the river"; in other words, the injuries were

merely indirect and therefore too remote as amatter

of law, since they were wholly derivative of an injury

to the property of a third party, the bridge owner.

Laborers Local 17 Health & Benefit Fund v. Philip Mor-

ris, Inc., supra. "The critical question posed by the direct

injury test is whether the damages a plaintiff sustains

are derivative of an injury to a third party. If so, then the

injury is indirect; if not, it is direct." Id. Damages that are

derivative of harm suffered by third parties, being the

citizens of Bridgeport in this case, are indirect and too

remote to be recoverable by these plaintiffs under

common law tort principles. "Consequently, [*29]

because [the] defendants' alleged misconduct did not

proximately cause the injuries alleged, [the] plaintiffs

lack standing to bring [their common law tort] claims

against [these] defendants." Id.

This conclusion is consistent with the three policy

considerations addressed in Holmes. The Second

Circuit in applying the Holmes policy factors noted the

difficulties of proving damages as between a plaintiff

insurer and a defendant cigarette maker, when

superimposed on any calculation is the agency of the

individual smokers decidingwhether and how frequently

to smoke. The difficulties presented in this case by the

agency of the individuals firing guns and injuring

themselves or others cannot be overcome. Calculating

the impact of gun marketing on teen suicide and

diminution of property values in Bridgeport would create

insurmountable difficulties in damage calculation. "In

this light, the direct injury test can be seen as wisely

limiting standing to sue to those situations where the

chain of causation leading to damages is not

complicated by the intervening agency of third parties .

. . from whom the plaintiffs' injuries derive." Laborers

Local 17 Health & Benefit Fund v. Philip Morris, Inc.,

supra. [*30]

The benefit of recognizing early on the futility of a

damage calculation in this case is supported by Beverly

Hills Concepts, Inc. v. Schatz & Schatz, Ribocoff &

Kotkin, 247 Conn. 48, 717A.2d 724 (1998), in which the

Supreme Court overturned an award of $ 15.9 million in

lost profits, "guided by the well-established principle

that such damages must be proved with reasonable

certainty." Id., 60. Plaintiffs cannot seriously maintain

that reasonable certainty in calculating their damage

claims is within the realm of possibility. As the Second

Circuit noted in Laborers Local 17: "For us to rule

otherwise could lead to a potential explosion in the

scope of tort liability, which, while perhaps

well-intentioned, is a subject best left to the legislature."

Laborers Local 17 Health & Benefit Fund v. Philiip

Morris, Inc., supra.

The second policy factor addressed in Holmes focuses

on the possibility that "recognizing claims of the indirectly

injured would force courts to adopt complicated rules

apportioning damages among plaintiffs removed at

different levels of injury from the violative acts, to obviate

the risk of multiple [*31] recoveries." Holmes v. SIPC,

supra, 503 U.S. at 269. In this instance, the State of

Connecticut, insurance companies, health and welfare

funds, the directly injured and others "at different levels

of injury from the violative acts" would require just the

type of complicated apportioning of damages which is

to be avoided.

The third Holmes policy factor requires recognizing the

availability of other persons (including directly injured

victims) who might vindicate the law without any of the

problems attendant upon suits by these plaintiffs. The

directly injured victims of gun injuries would be able to

proceed under traditional tort or perhaps nuisance 9

theories of redress.

[*32] Moreover, with respect to the medical expense

claim, the state through medicaid reimbursement

certainly would be in a better position than plaintiffs to

seek recoupment, inasmuch as such action by the state

is statutorily authorized. SeeGeneral Statutes 17b-265

and 42 U.S.C. 1396k (concerning the State of

Connecticut's right to medicaid reimbursement). In

addition, such an actionwouldmeet the "general interest

in deterring injurious conduct" standard noted inHolmes

9 For example, Anthony Ceriale et al v. BrycoArms et al, Circuit Court of Cook County, Docket No. 99-L-5628 (November 30,

1999), a nuisance action brought by families of gunfire victims, survived a motion to dismiss. The case alleges that the firearm

manufacturers, distributors and retailers have created a distribution system channeling thousands of guns into the hands of

Chicago children. This essentially is the plaintiffs' fourth count or nuisance claim. The Chicago victim plaintiffs were found to

have standing under a state constitution "healthful environment" claim.
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as the objective of its third policy consideration.Holmes

v. SIPC, supra, 503 U.S. at 269. 10

As to the statutory claims, the plaintiffs' second and

third [*33] counts of their first amended complaint are

asserted under CUTPA. CUTPA has its own standing

requirements. Jackson v. R. G. Whipple, Inc., 225

Conn. 705, 725-27, 627 A.2d 374 (1993). The plaintiffs

lack a commercial relationship with the defendants or

commercial nexus which is essential for standing under

CUTPA.The act recognizes three catagories of plaintiffs:

consumers; competitors and other business persons

affected by unfair or deceptive acts. Connecticut Water

Co. v. Town of Thomaston, 1997 Conn. Super. LEXIS

1265, Superior Court, judicial district of Hartford/New

Britain at Hartford, Docket No. 535590 (April 24, 1997)

(Corradino, J.) InMarr v. WMX Technologies Inc., 1998

Conn. Super. LEXIS 3080, Superior Court, judicial

district of Litchfield at Litchfield, Docket No. 71542, 23

CONN. L. RPTR. 220 (November 6, 1998) (Sheldon,

J.), it was noted that CUTPA was designed to provide

broad protection to those who were directly harmed by

unfair competition or unfair or deceptive trade practices.

In Mather v. Birken Manufacturing Co., 1998 Conn.

Super. LEXIS 3669, Superior Court, judicial district of

Hartford/New Britain at Hartford, Docket No. 564862,

23 CONN. L. RPTR. 443 (December 8, 1998)

(Hennessy, J.), an allegation of diminution [*34] in the

value of plaintiff's leasehold and real property interest

resulting from the defendant'smanufacturing processes

and storage of chemicals was insufficient to maintain a

CUTPA claim. The court found that such a relationship

did not constitute a consumer, competitor or business

relationship. This allegation is analogous to plaintiff's

claim for diminution of property values in Bridgeport as

a result of defendant's conduct in distributing and

manufacturing guns. Consequently, the plaintiffs lack

standing to maintain their CUTPA claims alleged in the

second and third count of the plaintiff's first amended

complaint.

The plaintiffs also have asserted a claim under the PLA.

General Statutes 52-572m(c) of the PLA defines a

"claimant" as: "a person asserting a product liability

claim for damages incurred by the claimant or one for

whom the claimant is acting in a representative

capacity." General Statutes 52-572m(b) defines a

"product liability claim" as "all claims or actions brought

for personal injury, death or property damage . . ." The

plaintiffs' indirect injury claims are insufficient to grant

them standing under the PLA statutory requirements.

The damages claimed by the [*35] plaintiffs were not

incurred by them and they lack statutory authority to act

for those directly injured.

The plaintiffs in this case also have asserted their own

nuisance claim. In the fourth count of their first amended

complaint, the plaintiffs claim that the defendants have

"unlawfully facilitated, participated in and contributed to

the illegal flow of handguns into Bridgeport, thereby

causing damages and injury to Bridgeport's residents

and Bridgeport . . . Defendants' conduct has caused

and continues to cause a public nuisance in Bridgeport."

(First Amended Complaint, Fourth Count, 88 and 101.)

Whether the plaintiffs are the proper parties to challenge

the illegal flow of handguns within and between any city

of the State of Connecticut, and whether they even

have the authority to do so, are questions at the heart of

the defendants' motions to dismiss.

"It is settled law that as a creation of the state, a

municipality has no inherent powers of its own . . . A

municipality has only those powers that have been

expressly granted to it by the state or that are necessary

for it to discharge its duties and to carry out its objects

and purposes . . ." (Citations omitted.) [*36] Buonocore,

supra, 192 Conn. 401-402. "It is well established that a

city's charter is the fountainhead of its municipal powers

. . . The charter serves as an enabling act, both creating

power and prescribing the form in which it must be

exercised . . . (Citations omitted.)Keeney v. Town of Old

Saybrook, 237 Conn. 135, 145, 676 A.2d 795 (1996).

By what authority may the plaintiffs declare alleged

illegal gun trade a public nuisance? Such authority must

be found in the statutes and in themunicipality's charter.

General Statutes 7-148(c)(7)(E) grants a municipality

the power to "define, prohibit and abate within the

municipality all nuisances and causes thereof . . . and

cause the abatement of any nuisance at the expense of

the owner or owners of the premises on which such

nuisance exists." The City of Bridgeport Charter

("charter"), Chapter 5, Section 8, p. 11, provides that

"every act . . . placing any burden upon or limiting the

use of private property, shall be by ordinance." At

Section 7.(a), p. 9, the charter provides that "the city

10 Relying on Associated General Contractors of California, Inc. v. Carpenters, 459 U.S. 519, 103 S. Ct. 897, 74 L. Ed. 2d 723

(1983), the Second Circuit in Laborers Local 17 also rejected a claim that an allegation of intentional conduct or a specific intent

to harm would somehow create an exception to the direct injury rule.
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council shall have the power, by the concurrent vote of

the majority of the whole number of council members,

[*37] with the written approval of the mayor, or over the

mayor's veto, as herein provided, to make, alter, and

repeal ordinances not inconsistent with the law." No

such power is conferred on the mayor. See Charter,

Chapter 3, Section 1(e).

No ordinance has been passed by the Bridgeport city

council to achieve the remedies sought by this lawsuit.

The admission by counsel 11 in Plaintiffs' Memorandum

Of Law In Opposition To Defendants' Motion To Dismiss

for Lack of SubjectMatter Jurisdiction, p.15, establishes

that the city council did not at any time enact any

ordinance with respect to the remedies sought in the

fourth count of the plaintiffs' amended complaint.

Instead, the "specific authority to bring the action [arises

from] a specific line item in the Bridgeport budget

adopted by the city council dealing with the budget for

this case." Transcript of Hearing On Motion To Dismiss,

p. 88.

By circumventing the ordinance requirement [*38]

contained in the charter, the plaintiffs have deprived this

court of the judicial review demanded inDwyer v. Farrel,

supra, 193 Conn. 7. As discussed previously in this

memorandum, the Dwyer court was faced with a

preemption issue involving handgun control. A New

Haven handgun ordinance was challenged for requiring

that a seller hold a federal firearms dealer license,

prohibiting sales from a private dwelling, and requiring

that sale premises be located in business zones. Gen-

eral Statutes 29-28 through 29-38 contained no such

restrictions.

In its decision holding that the New Haven ordinance

was preempted by state statute, the Connecticut

SupremeCourt wrote that "the statutory pattern evinces

a legislative intent to regulate the flow of handgun sales

and restrict the right to sell to those establishing the

requisite qualifications." Dwyer v. Farrel, supra, 193

Conn. 13. It is clear to this court that the plaintiffs seek to

act or have the court act to control the flow of handguns

in a more comprehensive manner.

That the lawsuit itself is a line item in the city's budget

falls far short of the requirement of the charter that

action by [*39] the city council in this regard be taken in

the form of an ordinance. "The charter of [Bridgeport] is

its enabling act, and where the charter points out a

particular way in which any act is to be done, the

prescribed form must be pursued for the act to be

lawful." Food, Beverage & Express Drivers Local Union

v. Shelton, 147 Conn. 401, 405, 161 A.2d 587 (1960).

As a matter of law, the court has no jurisdiction to

entertain the fourth count of the first amended complaint.

Accordingly, on the basis of the above discussion, the

first amended complaint is hereby dismissed for lack of

subject matter jurisdiction. Judgment is hereby entered

for all appearing defendants, with the exception of

Lorcin Engineering Company, Inc., which defendant is

subject to a stay in bankruptcy.

Robert F. McWeeny, J.

11 See Pyne v. New Haven, 177 Conn. 456, 464, 418 A.2d 899 (1979).
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BE SUBJECT TO FURTHER APPELLATE REVIEW.

COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Case Summary

Procedural Posture

Defendants, a member and two of his limited liability

companies, filed amotion to dismiss the entire complaint

filed against them by plaintiff neighbors. Plaintiffs

brought suit asserting claims for unfair and deceptive

acts, in violation of Connecticut's Unfair Trade Practices

Act (CUTPA), Conn. Gen. Stat. § 42-110, et seq.,

statutory violations of several environmental acts, and

various tort claims.

Overview

Plaintiffs' complaint alleged that defendants blackmailed

them into acquiescing to a subdivision development in

their neighborhood by threatening to put up affordable

housing. Plaintiffs also asserted that defendants made

changes to the property which resulted in torrents of

surface and storm waters being diverted, thereby

causing severe erosion and property damage to them,

including a reduction in the value of their property. The

court found nomerit to defendants' claims that the court

lacked subject matter jurisdiction over the complaint as

well as found that plaintiffs had sufficient standing to

bring the various counts of the complaint except for

count one, which set forth theCUTPAclaim. Specifically,

the court held that a plaintiff must have at least some

business relationship with a defendant in order to state

a cause of action under the CUTPA. The court held that

plaintiffs' status as neighboring landowners was

independently insufficient to sustain a finding of a

business relationship within the meaning of CUTPA.

Outcome

The court granted defendants' motion to strike as to

plaintiffs' claim of unfair trade practices and, otherwise,

denied the motion as to all other counts.

Judges: [*1] Robin Pavia, J.

Opinion by: Robin Pavia

Opinion

MEMORANDUM OF DECISION RE MOTION TO

DISMISS # 103

Factual Background

On August 12, 2008, the plaintiffs, William Golden and

Katherine Golden, filed a complaint against the

defendants, Christopher Hamer (Hamer), and his two

single-member limited liability companies, Oakview

Housing Trust, LLC (Oakview Trust), and Oakview

Capital Partners, LLC (defendants). 1 The complaint

alleges the following facts. The plaintiffs are residents of

Darien, Connecticut. Hamer is a Michigan citizen who

purchased a parcel in Darien (Oak Crest Lot) in the

summer of 2004. Oak Crest Lot was once part of a

larger parcel which had been subdivided. In the fall of

2006, Hamer sought variance of the Oak Crest Lot for

construction of a subdivision. Alternatively, the

defendants proposed an affordable housing complex

1 The plaintiff also named five unknown defendants including; John Doe 1, John Doe 2, John Doe 3, John Doe 4, and John Doe 5.

Furthermore, although the name of the defendant on the return is labeled as ″Christopher J. Hammer″ in accordance with the parties

arguments, hereinafter, he shall be referred to as Hamer.
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for low and moderate income families. To this end

Hamer circulated petitions and organized a meeting

between neighboring homeowners. Thereafter, Oakview

Trust filed an application with the Darien Planning and

Zoning Commission and the Darien Environmental

Protection Commission seeking approval of the

proposed construction. The plaintiffs allege that the

defendants have "willfully [*2] and maliciously"

threatened to put up affordable housing on the Oak

Crest Lot, without any intention of ever actually building

the Oak Crest Housing Project, for the purpose of

blackmailing the plaintiffs into acquiescing to the

subdivision. The plaintiffs further assert that the

defendantmade changes to the property which resulted

in torrents of surface and storm waters being diverted

thereby causing severe erosion and property damage

to neighboring land. As a result, the plaintiffs allege that

they have sustained an ascertainable loss through the

reduction in value of their property, as well as losses to

their real and personal property.

Count one of the complaint claims unfair and deceptive

acts on the part of the defendants in violation of

Connecticut's Unfair Trade Practices Act (CUTPA),

General Statutes § 42-110, et seq.; count two claims

unfair and deceptive trade practices [*3] in violation of

common law; 2 count three asserts property damage;

count four claims that the plaintiffs are entitled to a

remedy under theConnecticut Environmental Protection

Act, General Statutes § 22a-14, et seq.; counts five

through ten claim tortious interference with a business

expectancy, intentional infliction of emotional distress,

negligent infliction of emotional distress, civil extortion,

civil conspiracy to intentionally and negligently inflict

emotional distress, and nuisance, respectively. Count

eleven claims that the defendants violated the

Connecticut Water Pollution Control Act, General Stat-

utes § 22a-416 et seq., specifically § 22a-427. The

defendants have filed a motion to dismiss the entire

complaint, as well as all eleven counts of the plaintiffs'

complaint, individually. 3

Legal Discussion

"Pursuant to the rules of practice, a motion to dismiss is

the appropriate motion for raising a lack of subject

matter jurisdiction." St. George v. Gordon, 264 Conn.

538, 545, 825 A.2d 90 (2003). "Subject matter

jurisdiction does not rest on the viability of the claims

that a court is asked to adjudicate. Subject matter

jurisdiction involves the authority of a court to adjudicate

the type of controversy presented by the action before

it. A court does not truly lack subject matter jurisdiction

if it has competence to entertain the action before it.

Once it is determined that a tribunal has authority or

competence to decide the class of cases to which the

action belongs, the issue of subject matter jurisdiction is

resolved in favor of entertaining the action. [*5] It is well

established that, in determining whether a court has

subject matter jurisdiction, every presumption favoring

jurisdiction should be indulged." (Internal quotation

marks omitted.) Olympus Healthcare Group, Inc. v.

Muller, 88 Conn.App. 296, 300, 870 A.2d 1091 (2005).

"The standard of review for a court's decision on a

motion to dismiss is well settled. A motion to dismiss

tests, inter alia, whether, on the face of the record, the

court is without jurisdiction . . . When a . . . court decides

a jurisdictional question raised by a pretrial motion to

dismiss, it must consider the allegations of the complaint

in themost favorable light . . . In this regard, a court must

take the facts to be those alleged in the complaint,

including those facts necessarily implied from the

allegations, construing them in amannermost favorable

to the pleader . . . The motion to dismiss . . . admits all

facts which arewell pleaded, invokes the existing record

andmust be decided upon that alone." (Citation omitted;

internal quotation marks omitted.) Cogswell v. Ameri-

can Transit Ins. Co., 282 Conn. 505, 516, 923 A.2d 638

(2007).

Noerr-Pennington Doctrine

The defendants first move to dismiss the entire

[*6] complaint on the ground that the court lacks

jurisdiction because the defendants are immune from

liability under the Noerr-Pennington doctrine. The

defendants argue that the Noerr-Pennington doctrine

grants immunity from liability for actions connected with

legitimate municipal zoning and wetlands applications.

2 In their memorandum of law in opposition to the motion the plaintiffs withdrew count two.

3 On February 17, 2009, the plaintiffs filed a supplemental complaint. Nevertheless, '[o]nce the question of lack of [subject

matter] jurisdiction of a court is raised [it] must be disposed of no matter in what form it is presented and the court must fully

resolve it before proceeding further with the [*4] case." (Internal quotation marks omitted.) D'Eramo v. Smith, 273 Conn. 610,

616, 872 A.2d 408 (2005). Therefore, for the purposes of a motion to dismiss, the court will consider the original complaint as

the operative complaint. See North Haven Construction Co. v. Banton Construction Co., Superior Court, judicial district of New

Haven, Docket No. CV 99 0427298 (August 7, 2008, Bellis, J.) (46 Conn. L. Rptr. 221, 2008 Conn. Super. LEXIS 2053).
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The plaintiffs argue in opposition that the majority of

their allegations are directed at conduct leading up to

the filing of the land use applications making the

Noerr-Pennington doctrine inapplicable. They

additionally maintain that "[e]ven if the [doctrine] could

somehow be deemed relevant, the Noerr decision itself

recognized a wide-reaching exception for 'sham' or

fraudulent petitions of the sort filed by [the]

[d]efendants."

The Noerr-Pennington doctrine was adopted by the

Appellate Court in Zeller v. Consolini, 59 Conn.App.

545, 554, 758 A.2d 376 (2000). The doctrine "which

originates from a trio of federal antitrust cases . . . and

their progeny . . . shields from the Sherman [Antitrust]

Act [15U.S.C. § 1 et seq.] a concerted effort to influence

public officials regardless of intent or purpose . . . The

Noerr-Pennington doctrine has evolved from its antitrust

origins [*7] to apply to a myriad of situations in which it

shields individuals from liability for petitioning a

governmental entity for redress . . . The doctrine is

applicable to claims which [seek] to assign liability on

the basis of the defendant's exercise of its first

amendment rights." (Citations omitted; internal

quotation marks omitted.) Blinkoff v. O&G Industries,

Inc., 113 Conn.App. 1, 7 n.7, 965 A.2d 556 (2009).

Unlike the majority of cases which have applied the

Noerr-Pennington doctrine sinceZeller, the instant case

does not involve a claim for damages strictly for

petitioning activity directed at local government. The

essence of the plaintiffs' claim is that the defendant has

attempted to influence neighboring land owners by

blackmailing them into acquiescing to the subdivision

and that the defendants have made changes to their

land which has resulted in damage to the plaintiffs'

property. As such, the prosecution of this case does not

threaten to chill the defendants' exercise of their first

amendment rights to petition the government, and

therefore the Noerr-Pennington doctrine has no

application hereto. See [*8] Economy Petroleum Corp.

v. Paulauskas, Superior Court, judicial district of Hart-

ford, Docket No. CV 00 0822116 (August 1, 2003,

Sheldon, J.) (35 Conn. L. Rptr. 347, 2003 Conn. Super.

LEXIS 2208); see also Evans v. Testa Development

Associates, Superior Court, judicial district of Hartford,

Docket No. CV 01 0806425, 2003 Conn. Super. LEXIS

1349 (April 24, 2003, Booth, J.) (failure to plead claim

based on petitioning of governmental agency makes

Noerr-Pennington doctrine inapplicable). As such, the

defendants' motion to dismiss the complaint based on

the Noerr-Pennington doctrine is denied.

Primary Jurisdiction

The defendants move to dismiss the action on the

ground that the complaint violates the doctrine of primary

jurisdiction. The defendants argue that under the

doctrine of primary jurisdiction the defendants'

affordable housing applications fall within the expertise

of municipal agencies and that the court should defer

jurisdiction until agency opinions have been first

rendered.

"The doctrine of primary jurisdiction is a rule of judicial

administration created by court decision in order to

promote proper relationships between the courts and

administrative agencies charged with particular

regulatory duties . . . Its basis is the concept that courts

and administrative agencies are . . . collaborative

instrumentalities [*9] of justice . . . Under this doctrine,

a trial court has original subject matter jurisdiction of the

questions raised in the complaint filed in that court."

(Citations omitted; internal quotation marks omitted.)

Waterbury v. Washington, 260 Conn. 506, 574, 800

A.2d 1102 (2002). "Primary jurisdiction . . . applies

where a claim is originally cognizable in the courts, and

comes into play whenever enforcement of the claim

requires the resolution of issues which, under a

regulatory scheme, have been placed within the special

competence of an administrative body; in such a case

the judicial process is suspended pending referral of

such issues to the administrative body for its views."

(Internal quotation marks omitted.) Jones v. Naugatuck

Treatment Co., Superior Court, judicial district of Water-

bury, Docket No. CV 98 014652 (January 23, 2001,

Rogers, J.) (29 Conn. L. Rptr. 276, 277, 2001 Conn.

Super. LEXIS 215). "In deciding whether to apply the

primary jurisdiction doctrine to a given case, a court

must take into account the need for uniform decisions

and the specialized knowledge of the agency involved."

(Internal quotation marks omitted.)Waterbury v. Wash-

ington, supra, 260Conn. 575. "Ordinarily, a court should

[*10] not act upon subject matter that is peculiarly within

the agency's specialized field without giving the agency

an opportunity to apply its expertise, for otherwise

parties who are subject to the agency's continuous

regulation may become the victims of uncoordinated

and conflicting requirements." Sharkey v. Stamford,

196 Conn. 253, 256, 492 A.2d 171 (1985). "As a

threshold matter, of course, a court must find that the

agency has jurisdiction over the issue presented."

(Internal quotation marks omitted.)Waterbury v. Wash-

ington, supra, 260 Conn. 575.

In the present action the plaintiffs bring various

common-law theories for unfair trade practices, infliction
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of emotional distress, tortious interference with a

business expectancy, nuisance, negligence and

conspiracy. The plaintiffs seek injunctive relief in addition

to monetary compensation for property damage,

financial loss to the value of their property and emotional

distress, as well as punitive damages and attorney

fees. The defendants cite neither a statutory nor

regulatory provision and provide no case-law which

indicates that these claims are under an agency's

jurisdiction. Moreover, in this instance, the municipal

agencies to [*11]which the defendant claims jurisdiction

lack authority to grant the forms of requested relief.

Jones v. Naugatuck Treatment Co., supra, 29 Conn. L.

Rptr. 278, 2001 Conn. Super. LEXIS 215; see Liss v.

Milford Partners, Superior Court, complex litigation

docket at Tolland, Docket No. X04 CV 04 4001734

(April 22, 2005, Sferrazza, J.) (39 Conn. L. Rptr. 216,

2005 Conn. Super. LEXIS 1106) (as DEP lacks the

power to grant damages to compensate for loss of

value caused by negligence, nuisance, trespass or

strict liability, the doctrine of primary jurisdiction is

inapplicable); McGill v. Mutual of Omaha Ins. Co., Su-

perior Court, complex litigation docket at Middlesex,

Docket No. X04 CV 04 0104343, 2004 Conn. Super.

LEXIS 2788 (September 28, 2004, Quinn, J.) (agency

authority does not extend to damages sought by the

defendant). "[A] court may not refer a controversy within

its jurisdiction to an agency under this doctrine where

the agency itself lacks jurisdiction; the court's jurisdiction

in such cases is exclusive." (Internal quotation marks

omitted.) Waterbury v. Washington, supra, 260 Conn.

574.

Additionally, regarding count four, wherein the plaintiff

requests declaratory and equitable relief pursuant to §

22a-16, this court has the power to grant equitable relief

as required [*12] to "protect the public trust in the air,

water and other natural resources of the state from

unreasonable pollution, impairment or destruction."

Jones v. Naugatuck Treatment Co., supra, 29 Conn. L.

Rptr. 278, 2001 Conn. Super. LEXIS 215. As such, the

plaintiffs are not required to solely seek agency relief for

such detriments. Moreover, the defendants concede in

their reply memorandum that "the local zoning and

wetlands applications . . . have been denied by the

DarienPlanning andZoningCommission and theDarien

Environmental Protection Commission."

Finally, regarding count eleven, wherein the plaintiffs

claim that the defendants violated theConnecticutWater

Pollution ControlAct "[t]he Superior Court has exclusive

jurisdiction to enforce the Connecticut Water Pollution

Control Act." (Internal quotation marks omitted.)

Keeney v. Merit Dry Cleaners, Inc., Superior Court,

judicial district of Hartford, Docket No. CV 94 0537705

(March 13, 1996, Schimelman, J.) (16 Conn. L. Rptr.

429, 434, 1996 Conn. Super. LEXIS 718). As the court

has subject matter jurisdiction over the claims raised in

this action, the doctrine of primary jurisdiction does not

necessitate or compel this court to refer the matter

elsewhere. Themotion to dismiss the complaint [*13] on

this ground is, therefore, denied.

Exhaustion of Administrative Relief

The defendants further assert that the "doctrine of

exhaustion of administrative remedies requires

dismissal of the complaint." The defendants argue that

because "the complaint directly implicates and seeks to

enjoin the defendants' pending zoning and wetlands

applications, [the] plaintiffs must abide by the

administrative procedures provided by §§ 8-30g and

22a-34 . . .: They contend that "[b]efore the plaintiffs

seek a judicial remedy, these statutory schemes require

municipal agencies first to render a decision on the

applications." The plaintiffs argue in opposition that our

Supreme Court "in Waterbury v. [Washington], 260

Conn. 506, 800 A.2d 1102 (2002) held that the

exhaustion of administrative remedies doctrine does

not apply to claims under [CEPA]."

"Because the exhaustion doctrine implicates subject

matter jurisdiction, [the court] must decide as a threshold

matter whether that doctrine requires dismissal of the

plaintiffs' claim." Concerned Citizens of Sterling v. Ster-

ling, 204 Conn. 551, 556, 529 A.2d 666 (1987). "The

doctrine of exhaustion of administrative remedies is

well established in the jurisprudence [*14] of

administrative law . . . The doctrine provides that no one

is entitled to judicial relief for a supposed or threatened

injury until the prescribed administrative remedy has

been exhausted . . . Where a statutory requirement of

exhaustion is not explicit, courts are guided by

[legislative] intent in determining whether application of

the doctrine would be consistent with the statutory

scheme . . . Consequently, [t]he requirement of

exhaustion may arise from explicit statutory language

or from an administrative scheme providing for agency

relief." (Internal quotation marks omitted.) BRTGeneral

Corp. v. Water Pollution Control Authority, 265 Conn.

114, 123, 826 A.2d 1109 (2003). "[T]he exhaustion

doctrine is based on a judicial determination of a

legislative intent that in certain cases the courts do not

have initial subject matter jurisdiction because the
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legislature has committed the initial resolution of the

matters in question to an administrative agency.

Therefore, this doctrine does not apply when the

legislature determines, by appropriate legislation, that a

court may exercise subject matter jurisdiction despite

the fact that there also may be administrative

procedures available [*15] that would, absent such

legislation, normally deprive the court of jurisdiction."

Waterbury v. Washington, supra, 260 Conn. 530.

Regarding count one, the defendants have not

demonstrated that CUTPA contains either an express

exhaustion requirement or is based on an administrative

scheme. Section 42-110g(a) of CUPTA provides, in

relevant part, that "[a]ny person . . .may bring an action

in the judicial district in which the plaintiff or defendant

resides or has his principal place of business or is doing

business . . ." (Emphasis added.) As the plaintiffs may

bring a claim pursuant to § 42-110, the defendants'

motion to dismiss is denied with respect to count one.

See Ciarleglio v. Fireman's Fund Ins. Co., Superior

Court, judicial district of Fairfield, Docket No. CV

900276028 (December 16, 1993, Fuller, J.) (10 Conn.

L. Rptr. 579, 1993 Conn. Super. LEXIS 3385)

(concluding that CUTPA does not have an exhaustion

requirement).

Regarding counts three, and five through ten, amajority

of Superior Court judges have concluded that the

exhaustion requirement applies "only to statutory

claims." (Internal quotation marks omitted.) Cost Man-

agement Incentives, Inc. v. London-Osborne, Superior

Court, judicial district of New Haven, Docket No. CV 02

0463081, 2002 Conn. Super. LEXIS 3967 (December

5, 2002, Munro, J.); [*16] see, e.g., Brightly v. Abbott

Terrace Health Center, Inc., Superior Court, judicial

district of Waterbury, Docket No. CV 98 0148584 (Feb-

ruary 27, 2001, Rogers, J.) (29 Conn. L. Rptr 102, 2001

Conn. Super. LEXIS 3557) (treating the plaintiff's

common-law counts, alleging wrongful termination,

intentional infliction of emotional distress and breach of

the implied covenant of good faith and fair dealing

separately from the plaintiff's statutory count); Okun v.

Misiewicz, Superior Court, judicial district of Tolland,

Docket No. CV 98 67084, 2001 Conn. Super. LEXIS

2169 (July 31, 2001, Sferrazza, J.) (applying the

exhaustion doctrine only to count alleging a statutory

violation); Giantis v. American Mortgage Services, LP,

Superior Court, judicial district of Middletown, Docket

No. CV 00 0092711 (April 24, 2002, Shapiro, J.) (32

Conn. L. Rptr. 98, 2002 Conn. Super. LEXIS 1364)

(doctrine of exhaustion of administrative remedies does

not apply to common-law causes of action); Matejek v.

New England Technical Institute of Connecticut, Inc.,

Superior Court, judicial district of New Haven, Docket

No. CV 404320, 1998 Conn. Super. LEXIS 998 (April 7,

1998, Blue, J.) (counts alleging intentional infliction of

emotional distress are not implicated by [*17] exhaustion

requirements).

Finally, with regard to count four, our Supreme Court in

Waterbury v. Washington supra, 260 Conn. 537,

"determined . . . on the basis of the plain language and

legislative history of [CEPA]--in particular . . . §

22a-18(b), which allows the trial court to remand an

action to an administrative agency that has primary

jurisdiction over the environmental question--that '[the

act] does not embody the exhaustion doctrine as a

subject matter jurisdictional limit on the court's

entertainment of an action under it.' [Waterbury v.

Washington, supra, 260 Conn. 537]. [The court]

concluded, therefore, that the defendants were not

required to exhaust their remedies . . . before bringing

suit under § 22a-16." Fort Trumbull Conservancy, LLC

v. Alves, 262 Conn. 480, 493-94, 815A.2d 1188 (2003).

Accordingly, the plaintiffs are not required to exhaust

their administrative remedies before bringing suit under

§ 22a-16 and the defendants' motion to dismiss on this

ground is therefore denied.

Damages

The defendants also move to dismiss all counts on the

ground that the plaintiffs "have not suffered, and will not

suffer, any damages." Citing to Carrano v. Yale-New

Haven Hospital, 279 Conn. 622, 646, 904 A.2d 149

(2006), [*18] the defendants argue that "[w]hen

damages are claimed they are an essential element of

the plaintiff's proof and must be proved with reasonable

certainty." They contend that the plaintiffs' "alleged

damages are based on inchoate fears of conduct that

has not yet been approved by the permitting agencies."

The plaintiffs have not countered these arguments.

"Premature claims are non-justiciable." Citicorp Mort-

gage, Inc. v. Ferrato, Superior Court, judicial district of

Hartford, Docket No. CV 97 0488915 (December 22,

1998, Robinson, J.) (24 Conn. L. Rptr. 25, 27, 1998

Conn. Super. LEXIS 3766). "[J]usticiability comprises

several related doctrines, namely, standing, ripeness,

mootness and the political question doctrine, that

implicate a court's subject matter jurisdiction and its

competency to adjudicate a particular matter.

Justiciability requires (1) that there be an actual
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controversy between or among the parties to the dispute

. . . (2) that the interests of the parties be adverse . . . (3)

that the matter in controversy be capable of being

adjudicated by judicial power . . . and (4) that the

determination of the controversy will result in practical

relief to the complainant . . . A case that is nonjusticiable

[*19] must be dismissed for lack of subject matter

jurisdiction . . . [T]he rationale behind the ripeness

requirement is to prevent the courts, through avoidance

of premature adjudication, from entangling themselves

in abstract disagreements . . . Accordingly, in

determining whether a case is ripe, a trial court must be

satisfied that the case before [it] does not present a

hypothetical injury or a claim contingent upon some

event that has not and indeed may never transpire."

(Citations omitted; emphasis added; internal quotation

marks omitted.) Cadle Co. v. D'Addario, 111 Conn.App.

80, 82-3, 957 A.2d 536 (2008).

In the present case, all of the plaintiffs' allegations

center around claims of unfair and deceptive acts and

practices by the defendants causing residential

character loss to the neighborhood resulting in a

consequential diminishment in property value. The

plaintiffs further contend that the removal of trees and

vegetation, and the making of physical changes to the

Oak Crest Lot have resulted in the diversion of surface

and storm waters onto the plaintiffs' property causing

substantial damage to their real and personal property

and causing degradation, pollution, contamination and

[*20] increased flooding hazards. These allegations

demonstrate actual injury, ascertainable diminution in

property value, property damage and emotional

distress, as opposed to hypothetical or contingent injury.

Accordingly, the defendants' motion to dismiss on this

ground is denied.

Count One - CUTPA

The defendants move to dismiss count one contending

that the plaintiffs have failed to allege a business

relationship as is required under CUTPA. The

defendants additionally assert that the lawful filing of an

application pursuant to General Statutes § 8-30g can

not qualify as an unfair act within the confines of CUTPA.

The plaintiffs argue in opposition that the defendants'

threat to proceed with an affordable housing application

is unfair, immoral, unethical, and oppressive as it was

undertaken by the defendants with knowledge that it

would adversely impact property values.

The essence of the defendants' claim is that the court

lacks subjectmatter jurisdiction over count one, CUTPA,

as the plaintiffs have failed to allege facts sufficient to

grant them standing to bring such a claim. The issue of

standing implicates a court's subject matter jurisdiction.

If a party is found to lack standing [*21] the court is

without subject matter jurisdiction to hear the

controversy at issue. Frillici v. Westport, 264 Conn. 266,

280, 823 A.2d 1172 (2003). "Standing is the legal right

to set judicial machinery inmotion. One cannot rightfully

invoke the jurisdiction of the court unless [one] has, in

an individual or representative capacity, some real

interest in the cause of action . . . Standing is a practical

concept designed to ensure that courts and parties are

not vexed by suits brought to vindicate nonjusticiable

interests and that judicial decisions which may affect

the rights of others are forged in hot controversy . . ."

(Citation omitted; internal quotation marks omitted.)

Murphy v. Stamford, 115 Conn.App. 675, 677, 974A.2d

68 (2009). "[T]he question of standing . . . implicates the

court's subject matter jurisdiction. Appellate courts, as

well as trial courts, must examine an issue implicating

subject matter jurisdiction. The question of standing

may be raised by any of the parties, or by the court, sua

sponte, at any time during judicial proceedings."

(Internal quotation marks omitted.) Connecticut Car-

penters Benefit Funds v. Burkhard Hotel Partners II, 83

Conn.App 352, 355, 849 A.2d 922 (2004). [*22] "[A]

court lacks discretion to consider the merits of a case

over which it is without jurisdiction." (Internal quotation

marks omitted.) Bayer v. Showmotion, Inc., 292 Conn.

381, 386, 973A.2d 1229 (2009). "[W]hether a party has

standing, based upon a given set of facts, is a question

of law for the court . . . and in this respect the label

placed on the allegations by the parties is not

controlling." (Citation omitted.) Ganim v. Smith & Wes-

son Corp., 258 Conn. 313, 348, 780 A.2d 98 (2001). "A

possible absence of subject matter jurisdiction must be

addressed and decided whenever the issue is raised."

(Internal quotation marks omitted.) Soracco v. Williams

Scotsman, Inc., 292 Conn. 86, 92, 971 A.2d 1 (2009);

see Commissioner of Transportation v. Rocky Moun-

tain, LLC, 277 Conn. 696, 703, 894 A.2d 259 (2006)

("the question of subject matter jurisdiction is a question

of law . . . and, once raised, either by a party or by the

court itself, the question must be answered before the

court may decide the case"). "It is axiomatic that

aggrievement is a basic requirement of standing . . . If a

party is found to lack [aggrievement], the court is without

subjectmatter jurisdiction to determine [*23] the cause."

(Internal quotation marks omitted.) Soracco v. Williams

Scotsman, Inc., supra, 292 Conn. 91. Either of two

general types of aggrievement, namely, classical and

statutory, will establish standing. "Statutory
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aggrievement exists by legislative fiat, not by judicial

analysis of the particular facts of the case. In other

words, in cases of statutory aggrievement, particular

legislation grants standing to those who claim injury to

an interest protected by that legislation." (Internal

quotationmarks omitted.)PondView, LLC v. Planning &

Zoning Commission, 288 Conn. 143, 156, 953 A.2d 1

(2008).

"CUTPA has its own standing requirements . . . The act

recognizes three categories of plaintiffs: consumers,

competitors and other business persons affected by

unfair or deceptive acts." (Internal quotation marks

omitted.)Gilbert v. Beaver DamAssociation of Stratford,

Inc., Superior Court, judicial district of Fairfield, Docket

No. CV 00 374905 (July 24, 2001, Rush, J.). "Although

privity, in the traditional contractual sense . . . may no

longer be essential for standing under CUTPA, a

claimant under CUTPA must possess at least some

type of consumer relationship with the party who

allegedly [*24] causes harm to him or to her." Jackson v.

R.G. Whipple, Inc., 225 Conn. 705, 726-27, 627 A.2d

374 (1993). Furthermore, the relationship between the

parties at issue must be characterized as competitive in

an ordinary business sense. Ventres v. Goodspeed

Airport, 275 Conn. 105, 157, 881 A.2d 937 (2005), cert.

denied, U.S. 547 U.S. 1111, 126 S. Ct. 1913, 164 L. Ed.

2d 664 (2006).

CUTPA provides in relevant part: "[n]o person shall

engage in unfair methods of competition and unfair or

deceptive acts or practices in the conduct of any trade

or commerce." General Statutes § 42-110b(a). In

determining whether a practice violates CUTPA the

courts are guided by the criteria set out in the Federal

Trade Commission's "cigarette rule" and must look to

"(1) [W]hether the practice, without necessarily having

been previously considered unlawful, offends public

policy as it has been established by statutes, the

common law, or otherwise--in other words, it is within at

least the penumbra of some common law, statutory, or

other established concept of unfairness; (2) whether it

is immoral, unethical, oppressive, or unscrupulous; (3)

whether it causes substantial injury to consumers,

[competitors or other businesspersons] [*25] . . . All

three criteria do not need to be satisfied to support a

finding of unfairness. A practice may be unfair because

of the degree to which it meets one of the criteria or

because to a lesser extent it meets all three." (Internal

quotation marks omitted.) Ventres v. Goodspeed Air-

port, LLC, supra, 275 Conn. 155.

In the present case, the plaintiffs have failed to allege

any business or consumer relationship with the

defendants. "[I]t strains credulity to conclude that

CUTPA is so formless as to provide redress to any

person, for any ascertainable harm, caused by any

person in the conduct of any 'trade' or 'commerce.'"

Jackson v. R.G.Whipple, Inc., supra, 225Conn. 725-26.

Moreover, "in describing the business relationship

necessary for a plaintiff to have standing to assert a

CUTPAclaim, the cases indicate that a business person

must have a direct commercial relationship with the

defendant, or someother relationshipwith the defendant

in a commercial marketplace, so that a nexus exists

between this relationship and an ascertainable loss

caused by the defendant's unfair or deceptive practices."

[*26] Austrian v. United Health Group, Inc., Superior

Court, judicial district of Waterbury, Docket No. CV 05

4010357, (July 17, 2007, Stevens, J.) (43 Conn. L. Rptr.

852, 859, 2007 Conn. Super. LEXIS 1949). No such

direct relationship exists in the present case. One's

status as a neighboring landowner is independently

insufficient to sustain a finding of a business relationship

within the meaning of CUTPA. See Vivirito v. Firma,

Inc., Superior Court, judicial district of New London,

Docket No. CV 4102776, 2006 Conn. Super. LEXIS

2588 (August 29, 2006, Hurley, J.). As a plaintiff must

have at least some business relationship with the

defendant in order to state a cause of action under

CUTPA, the defendants' motion to dismiss count one is

granted. Pinette v. McLaughlin, 96 Conn.App. 769, 778

n.9, 901 A.2d 1269, cert. denied, 280 Conn. 929, 909

A.2d 958 (2006).

Count Three--Interferencewith SurfaceWater Drainage

The defendants argue that the court lacks jurisdiction

as to count three as "a claim of interference with surface

water drainage" is not a recognized cause of action.

They additionally argue that "the natural flow of water

from the site based on topography long predates the

existence of the plaintiffs' house, as well as the plaintiffs'

subdivision lot."

In reliance on our Supreme Court's decision in Ferri v.

Pyramid Construction Co., 186 Conn. 682, 443 A.2d

478 (1982), [*27] the plaintiffs argue in opposition that

the reasonable use doctrine "restricts how a landowner

may deal with surface water," and maintain that a

landowner cannot use or improve land so as to increase

the volume of the surface waters that may flow onto

another's property.

The heading of a count is not dispositive of what cause

of action is alleged. See Blardo v. General Security
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Indemnity Co. of Arizona, Superior Court, judicial dis-

trict of Hartford, Docket No. CV 03 0829825, 2004

Conn. Super. LEXIS 2705 (September 28, 2004, Sha-

piro, J.) ("[t]he titles which a plaintiff assigns to his

causes of action in his complaint are not determinative").

Instead, it is the language of the complaint itself that

must be analyzed. See Sampiere v. Zaretsky, 26 Con-

n.App. 490, 494, 602 A.2d 1037, cert. denied, 222

Conn. 902, 606 A.2d 1328 (1992) ("[b]ecause we are

bound by the four corners of the plaintiff's complaint, we

must examine the specific language to determine the

particular causes of action alleged").

In the present case, the plaintiffs allege in their complaint

that the defendants diverted torrents of storm and

surface waters onto the plaintiffs' property causing

erosion and contamination of the wetlands. Under the

reasonable [*28] use doctrine "[a] landowner is under

no duty to receive upon his land surface water from the

adjacent properties, but in the use or improvement of it

he may repel such water at his boundary. On the other

hand, he incurs no liability by reason of the fact that

surface water falling or running onto his land flows

thence to the property of others in its natural manner.

But hemay not use or improve his land in such a way as

to increase the total volume of surface water which

flows from it to adjacent property, or as to discharge it or

any part of it upon such property in a manner different in

volume or course from its natural flow, to the substantial

damage of the owner of that property." (Internal

quotation marks omitted.) Ferri v. Pyramid Construction

Co., supra, 186 Conn. 685-86.

General Statutes § 51-164s provides in relevant part:

"The superior court shall be the sole court of original

jurisdiction for all causes of action, except such actions

over which the courts of probate have original

jurisdiction, as provided by statute." "Because the

superior court is a court of general jurisdiction, it has

subject matter jurisdiction over claims sounding in tort."

[*29] Brewer v. Wilcox Trucking, Inc., Superior Court,

judicial district of New Britain, Docket No. CV 97

0479546, 1997 Conn. Super. LEXIS 2877 (September

26, 1997, Stengel, J.). "The reasonable use doctrine,

which is essentially a tort concept, focuses on the

resulting interference with another's use and enjoyment

of his land. In this regard, it is similar to the nuisance

concept of tort law." (Internal quotation marks omitted.)

Grippo v. Middletown Bible Church, Superior Court,

judicial district of Middlesex, Docket No. CV 01

0095682, 2004 Conn. Super. LEXIS 2632 (September

9, 2004, Silbert, J.). Accordingly, the court has

jurisdiction to hear this matter and the defendants'

motion to dismiss count three is therefore denied.

Count Four-- § 22a-16

The defendants move to dismiss count four asserting

that the plaintiffs have failed to allege a colorable claim

under § 22a-16, and that local land use applications are

within the "exclusive domain" of the local land use

agencies. The plaintiffs argue in opposition that the

complaint alleges that the defendant's conduct in

removing trees and shrubbery, and their use of a

bulldozer and backhoe caused substantial changes to

the wetlands and water quality, resulting in irreparable

harm to the environment.

As previously stated, "[t]he [*30] issue of standing

implicates [a] court's subject matter jurisdiction . . . [I]n

the absence of standing the court lacks subject matter

jurisdiction to determine the merits of the case . . ."

(Citation omitted; internal quotation marks omitted.)

Talenti v. Morgan & Bro. Manhattan Storage Co., Inc.,

113 Conn.App. 845, 851, 968 A.2d 933 (2009).

"Statutory aggrievement exists by legislative fiat, not by

judicial analysis of the particular facts of the case. In

other words, in cases of statutory aggrievement,

particular legislation grants standing to those who claim

injury to an interest protected by that legislation."

(Internal quotation marks omitted.) Burton v. Commis-

sioner of Environmental Protection, 291 Conn. 789,

803, 970 A.2d 640 (2009).

Section 22a-16 provides in relevant part: "any person .

. . may maintain an action . . . for declaratory and

equitable relief against . . . any person, partnership,

corporation, association, organization or other legal

entity, acting alone, or in combination with others, for

the protection of the public trust in the air, water and

other natural resources of the state from unreasonable

pollution, impairment or destruction . . ." "Traditionally,

citizens [*31] seeking to protect the environment were

required to show specific, personal aggrievement to

attain standing to bring a legal action . . . [CEPA] . . .

however, waives the aggrievement requirement in two

circumstances. First, [under § 22a-16] any private party

. . . without first having to establish aggrievement, may

seek injunctive relief in court for the protection of the

public trust in the air, water and other natural resources

of the state from unreasonable pollution, impairment or

destruction . . . Second, [under § 22a-19(a)] any person

or other entity, without first having to establish

aggrievement, may intervene in any administrative
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proceeding challenging conduct which has, or which is

reasonably likely to have, the effect of unreasonably

polluting, impairing or destroying the public trust in the

air, water or other natural resources of the state."

(Citation omitted; internal quotation marks omitted.)

Burton v. Commissioner of Environmental Protection,

supra, 291 Conn., at 803.

Our Supreme Court has stated that while " § 22a-16

permits any private party . . . to seek injunctive relief for

the protection of the public trust in the air, water and

other natural resources of the state [*32] from

unreasonable pollution, impairment or destruction . . .

[the] invocation of [CEPA] is not an open sesame for

standing to raise environmental claims with regard to

any and all environmental legislation." (Internal

quotation marks omitted.) Connecticut Coalition

Against Millstone v. Rocque, supra, 267 Conn. 116,

132, 836A.2d 414 (2003). "It is settled that the existence

of statutory standing depends on whether the interest

sought to be protected by the [plaintiff] is arguably

within the zone of interests to be protected or regulated

by the statute . . . Under § 22a-16, standing . . . is

conferred only to protect the natural resources of the

state from pollution or destruction . . . Accordingly, all

that is required to invoke the jurisdiction of the Superior

Court under § 22a-16 is a colorable claim, by any

person [or entity] against any person [or entity], of

conduct resulting in harm to one or more of the natural

resources of this state." (Citations omitted; internal

quotation marks omitted.) Fort Trumbull Conservancy,

LLC v. New London, 265 Conn. 423, 432, 829 A.2d 801

(2003). Therefore, the complaint "must set forth facts to

support an inference that unreasonable pollution,

[*33] impairment or destruction of a natural resource

will probably result from the challenged activities unless

remedialmeasures are taken." (Internal quotationmarks

omitted.) Burton v. Commissioner of Environmental

Protection, supra, 291 Conn. at 804.

In the present case, the plaintiffs allege that "[s]torm

and surface waters flowing off of theOak Crest Lot have

already despoiled and silted the wetlands that are

partially on the [plaintiffs'] property," and "[r]unoff from

the Oak Crest Lot of surface and storm waters (after

[the] [d]efendants' changes to that property had

disrupted its normal drainage patterns) contributed to

the severe flooding conditions in the Goodwives River

Drainage Basin in the Spring of 2007." These

allegations, in a light most favorable to the plaintiffs,

support an inference that the defendants have

unreasonably impaired or polluted the wetlands on the

plaintiffs' property, as well as the drainage basin for the

Goodwives River. As such, the defendants' motion to

dismiss count four is denied.

Counts Five, Six and Seven--Tortious Interference with

a Business Expectancy and Intentional and Negligent

Infliction of Emotional Distress

The defendants move to dismiss counts [*34] five, six

and seven asserting that they have absolute immunity

from any claims stemming from their municipal land use

applications. The basis of the plaintiffs' claims is that the

defendants, through their "immoral and unethical"

conduct, have prevented the plaintiffs from selling or

refinancing their home at or near its appraised value

and have caused substantial emotional distress to the

plaintiffs. The defendants argue that these claims

implicate filings made in the context of a land use

application, and that as municipal land use agencies

operate in a quasi-judicial capacity the defendants are

immune from liability. They additionally argue that the

plaintiffs have failed to allege any of the required

elements of these three counts. The plaintiffs counter

that their claims are not based exclusively on the filing

of municipal applications, but rather on a continuing

course of conduct by the defendants.

"In Connecticut, parties to or witnesses before judicial

or quasi-judicial proceedings are entitled to absolute

immunity for the content of statements made therein."

Field v. Kearns, 43 Conn.App. 265, 271, 682 A.2d 148,

cert. denied, 239 Conn. 942, 684 A.2d 711 (1996). The

protection [*35] afforded by this doctrine serves to

shield communications made in the course of a judicial

proceeding so long as they are pertinent to the subject

of the controversy at hand. Hopkins v. O'Connor, 282

Conn. 821, 830-31, 925 A.2d 1030 (2007). "[A]bsolute

immunity furthers the public policy of encouraging

participation and candor in judicial and quasi-judicial

proceedings. This objective would be thwarted if those

persons whom the common-law doctrine was intended

to protect nevertheless faced the threat of suit. In this

regard, the purpose of the absolute immunity afforded

participants in judicial and quasi-judicial proceedings is

the same as the purpose of the sovereign immunity

enjoyed by the state." Chadha v. Charlotte Hungerford

Hospital, 272 Conn. 776, 787, 865A.2d 1163 (2005). As

the doctrine of sovereign immunity implicates subject

matter jurisdiction, it is a proper basis for granting a

motion to dismiss. Vejseli v. Pasha, 282 Conn. 561,

572, 923 A.2d 688 (2007); see also Day v. Smith,

Superior Court, judicial district of New Haven, Docket
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No. CV 07 4027999, 2008 Conn. Super. LEXIS 319

(February 11, 2008, Bellis, J.) (absolute immunity

implicates subject matter jurisdiction).

Our Supreme Court recently addressed [*36]whether a

claim for interference with a business expectancy is

subject to absolute immunity in Rioux v. Barry, 283

Conn. 338, 927 A.2d 304 (2007). In Rioux, the plaintiff

claimed that the trial court improperly determined that

the defendants were entitled to absolute immunity

against the plaintiffs claims for vexatious litigation and

intentional interference with contractual or beneficial

relations. The Supreme Court concluded "that, in the

context of a quasi-judicial proceeding, absolute

immunity does not attach to statements that provide the

ground for the tort of vexatious litigation, but does bar a

suit alleging that those same statements constituted an

intentional interference with contractual or beneficial

relations." Id. 343.

"[W]hether a particular proceeding is quasi-judicial in

nature, for the purposes of triggering absolute immunity,

will depend on the particular facts and circumstances of

each case." Craig v. Stafford Construction, Inc., 271

Conn. 78, 83-84, 856 A.2d 372 (2004). Our Supreme

Court "has delineated several factors that assist in

determining whether a proceeding is quasi-judicial in

nature. These factors include whether the body has the

power to: (1) exercise [*37] judgment and discretion; (2)

hear and determine or to ascertain facts and decide; (3)

make binding orders and judgments; (4) affect the

personal property rights of private persons; (5) examine

witnesses and hear the litigation of the issues on a

hearing; and (6) enforce decisions or impose penalties

. . . Further, it is important to consider whether there is a

sound public policy reason for permitting the complete

freedom of expression that a grant of absolute immunity

provides." (Citation omitted; internal quotation marks

omitted.) Id., 85. "The judicial proceeding to which

[absolute] immunity attaches has not been defined very

exactly. It includes any hearing before a tribunal which

performs a judicial function, ex parte or otherwise, and

whether the hearing is public or not. It includes, for

example, lunacy, bankruptcy, or naturalization

proceedings, and an election contest. It extends also to

the proceedings of many administrative officers, such

as boards and commissions, so far as they have powers

of discretion in applying the law to the facts which are

regarded as judicial or quasi-judicial, in character."

(Internal quotation marks omitted.) Morgan v. Bubar,

115 Conn.App. 603, 613-14, 975 A.2d 59 (2009).

Our [*38] Supreme Court has held that "[i]n ruling upon

a site plan application, [a] planning commission acts in

its ministerial capacity, rather than its quasi-judicial or

legislative capacity." (Internal quotation marks omitted).

Barbieri v. Planning & Zoning Commission, 80 Con-

n.App. 169, 172, 833 A.2d 939 (2003). This is because

"[a] zoning commission's authority in ruling on a site

plan is limited. A site plan is filed with a zoning

commission or other municipal agency or official to

determine the conformity of a proposed building, use or

structure with specific provisions of the zoning

regulations . . . It is given no independent discretion

beyond determining whether the plan complies with the

applicable regulations." (Citation omitted; internal

quotation marks omitted.) Id.; see Berlin Batting Cages,

Inc. v. Planning & Zoning Commission, 76 Conn.App.

199, 221, 821 A.2d 269 (2003).

In the present case, the plaintiffs allege that the

defendants filed an application with the Darien

Environmental Protection Commission for construction

approval of the proposed subdivision. "A municipal

planning commission, in exercising its function of

approving or disapproving any particular subdivision

plan, [*39] is acting in an administrative capacity and

does not function as a legislative, judicial or

quasi-judicial agency." King's Highway Associates v.

Planning & Zoning Commission, 114 Conn. App. 509,

514, 969 A.2d 841 (2009). This is so because "a

planning commission has no discretion or choice but to

approve a subdivision if it conforms to the regulations

adopted for its guidance . . . A municipal planning

commission, in exercising its function of approving or

disapproving any particular subdivision plan, is acting in

an administrative capacity and does not function as a

legislative, judicial or quasi-judicial agency . . . When

acting in its legislative capacity, in contrast, a planning

commission's discretion is much broader than that of an

administrative board " (Citations omitted; internal

quotation marks omitted.) Pansy Road, LLC v. Town

Plan & Zoning Commission, 283 Conn. 369, 374-75,

926 A.2d 1029 (2007).

In this instance, however, the court need not definitively

resolve whether the Commission was acting in an

administrative versus a quasi-judicial role with regard to

the defendants' application. This is so because the crux

of the plaintiffs' allegations do not assert liability based

[*40] on statements made within the confines of the

subdivision application. Rather, they allege that the

defendants "through their immoral, unethical,

outrageous and scandalous acts and practices" have

embarked on a "blackmail conspiracy" and thereby

interferedwith the plaintiffs' business expectancy. These
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claims are premised on what the plaintiffs assert was a

deliberate despoliation of the defendants' property and

purposeful creation of a nuisance which caused the

value of the plaintiffs' home to decline. As such, it is

evident that the plaintiffs' claims encompass a range of

allegations outside the scope of the land use application

itself. For all of the foregoing reasons, the court finds

that absolute immunity would not bar prosecution of the

instant matter.

Regarding the defendants' argument that the plaintiffs

do not allege any of the required elements for the

various causes of action, "Practice Book § 10-31

provides in relevant part: "[t]he motion to dismiss shall

be used to assert . . . lack of jurisdiction over the subject

matter." A motion to dismiss serves a different function

from amotion to strike, which is themotion to be used to

"contest the legal sufficiency of the allegations [*41] of

[the] complaint." Practice Book § 10-39. "A court

deciding a motion to dismiss [however] must determine

not the merits of the claim or even its legal sufficiency,

but rather, whether the claim is one that the court has

jurisdiction to hear and decide." (Internal quotation

marks omitted.) Mercer v. Rodriquez, 83 Conn.App.

251, 255, 849 A.2d 886 (2004). In the present case, the

defendants have not attacked the jurisdiction of the

court, but instead the merits of the plaintiffs' claim.

These counts all pose claims for liability on long

recognized causes of action, or subject matter, over

which the Superior Court has jurisdiction. The

defendants have not cited any case law which indicates

otherwise. Accordingly, the defendants' motion to

dismiss counts five, six and seven is denied.

Count Eight--Civil Extortion and Undue Economic

Distress

The defendants move to dismiss count eight on the

ground that the plaintiffs have "invent[ed] a claim that

does not exist The plaintiffs concede the issue of

whether civil extortion is a recognizes tort under

Connecticut law has not been addressed by the

Connecticut Supreme Court, but suggest that it has

been upheld elsewhere and should be permitted [*42] in

this instance.

"Amotion to strike is the proper procedural vehicle . . . to

test whether Connecticut is ready to recognize some

newly emerging ground of liability." (Internal quotation

marks omitted.) Rich v. Foye, Superior Court, complex

litigation docket at Waterbury, 51 Conn. Supp. 11, 976

A.2d 819 (2006, Cremins, J.) (44 Conn. L. Rptr. 184,

186). Accordingly, the defendants' motion to dismiss

count eight is denied.

Counts Nine, Ten and Eleven--Civil Conspiracy to

Intentionally and Negligently Inflict Emotional Distress,

Nuisance and Negligence Per Se

The defendants move to dismiss counts nine, ten and

eleven asserting that the plaintiffs have failed to properly

plead the respective counts.

As previously stated, "[a] court deciding a motion to

dismiss [however] must determine not the merits of the

claim or even its legal sufficiency, but rather, whether

the claim is one that the court has jurisdiction to hear

and decide." (Internal quotation marks omitted.)Mercer

v. Rodriquez, supra, 83 Conn.App. 255. In the present

case, the defendants have not attacked the jurisdiction

of the court, but instead the merits of the plaintiffs'

claims. Accordingly, the defendants' motion to

[*43] dismiss counts nine, ten and eleven is therefore

denied.

Conclusion

The defendants' motion to strike is granted as to count

one and is deified as to all other counts.

PAVIA, J.
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Reporter
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JANE DOE ONE ETAL. v. SHANNON OLIVER ETAL.

SubsequentHistory:Motion granted by, in part, Motion

denied by, in part Jane Doe One v. Oliver, 2003 Conn.

Super. LEXIS 1498 (Conn. Super. Ct., May 19, 2003)

Prior History: [**1] Memorandum on the defendant

America Online Inc.'s motion to strike counts fifteen

through twenty-one of the plaintiffs' complaint.

Jane DoeOne v. Oliver, 1999 Conn. Super. LEXIS 1936

(Conn. Super. Ct., July 22, 1999)

Disposition: Defendant's motions to strike counts

fifteen through twenty-one of plaintiffs' complaint

granted.

Case Summary

Procedural Posture

Defendant internet service provider filed a motion to

strike seven counts of plaintiffs' 36-count complaint,

claiming that each of the seven claims was barred by

the Communications Decency Act of 1996, specifically

47 U.S.C.S. § 230 (1999).

Overview

Plaintiffs filed a 36-count complaint against defendant

internet service provider (ISP) and several individual

defendants alleging defendant ISP provided internet

service through which an individual defendant sent an

allegedly improper e-mail message to plaintiff mother's

employer. Defendant ISPmoved to strike seven counts.

The court found the motion to strike was the proper

vehicle to test the disputed claims because defendant

ISPwas not questioning jurisdiction but was arguing the

counts failed to state claims upon which relief could be

granted. Defendant ISP asserted the seven counts

failed to state claims upon which relief could be granted

because the claims alleged in each count were barred

by 47 U.S.C.S. § 230 (1999), a section of the

Communications Decency Act of 1996. The court

agreed. Section 230 created a federal immunity to any

cause of action that would havemade service providers

liable for information originating with a third-party user

of the service.

Outcome

Motion to strike seven disputed counts was granted;

federal statute barred the court from entertaining claims

seeking to hold defendant, an internet service provider,

liable for its exercise of a publisher's traditional editorial

functions, such as deciding whether to publish,

withdraw, postpone, or alter content of a private e-mail.

Counsel: Eddi Zyko, for the plaintiffs.

Carmody & Torrance, for the named defendant.

Rinaldi, Zipoli, Bruno & Agati, for the defendant Lisa

Oliver.

Moynahan, Ruskin, Mascolo, Mariani & Minnella, for

the defendant Steven Wexler et al.

Day, Berry &Howard, for the defendantAmericaOnline,

Inc.

Judges: PELLEGRINO, J.

Opinion by: PELLEGRINO

Opinion

[***1002] [*407] PELLEGRINO, J. The plaintiffs,

mother and daughter Jane Doe One and Jane Doe

Two, have brought this thirty-six count complaint filed

on March 15, 1999, against the named defendant,

Shannon Oliver, and the defendants Lisa Oliver,
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Stephen Wexler, Roberta Wexler and America Online,

Inc. (AOL). The plaintiffs allege that on June 6, 1997,

Lisa Oliver, the sister of the named defendant, sent an

e-mail to approximately thirty-one addresses, at least

one of these addresses being that of plaintiff Jane Doe

One's employer. The plaintiffs allege that Lisa Oliver

confessed to sending the e-mail message to "get even"

with [**2] the plaintiffs because Jane Doe One

purportedly "stole her man." The plaintiffs allege that

defendant AOL provided Internet service through which

Lisa Oliver sent the aforementioned e-mail. AOL filed a

motion to strike counts fifteen through twenty-one of the

complaint on May 7, 1999, contending that each claim

is barred by the Communications Decency Act of 1996

(the act), specifically 47 U.S.C. § 230 (1999). In count

fifteen, the plaintiffs allege negligence and, in count

sixteen, the plaintiffs allege negligence per se, by AOL

for its failure to prevent the transmission of the

aforementioned e-mail in violation of General Statutes

§ 53a-183. In count seventeen the plaintiffs allege that

AOL [*408] breached the mandated public policy of

Connecticut as defined in § 53a-183. In count eighteen

the plaintiffs allege intentional nuisance by AOL by

effectuating a dangerous condition which has a natural

tendency to create danger and inflict injury. In count

nineteen the plaintiffs allege that AOL was reckless

because the harm that the plaintiffs allegedly suffered

could have been prevented through technical means. In

count twenty the plaintiffs allege that they suffered [**3]

severe shock and emotional distress that was

intentionally inflicted by AOL. In count twenty-one the

plaintiffs allege breach of contract by AOL.

It is the plaintiffs' claim that the motion to dismiss on the

motion to strike is not the proper motion to test the legal

sufficiency of AOL's claim.

"Practice Book . . . § 10-39, allows for a claim for relief to

be stricken only if the relief sought could not be legally

awarded." Pamela B. v. Ment, 244 Conn. 296, 325, 709

A.2d 1089 (1998). "The purpose of a motion to strike is

to contest . . . the legal sufficiency of the allegations of

any complaint. . . to state a claim upon which relief can

be granted." (Internal quotation marks omitted.) Peter-

Michael, Inc. v. Sea Shell Associates, 244 Conn. 269,

270, 709 A.2d 558 (1998). "The proper method to

challenge the legal sufficiency of a complaint is to make

a [***1003] motion to strike prior to trial." Gulack v.

Gulack, 30 Conn. App. 305, 309, 620 A.2d 181 (1983).

Themotion to strike is the proper vehicle to test theAOL

claims since it is not questioning jurisdiction but it is

AOL's claim that each of the contested counts fails to

state [**4] a claim upon which relief can be granted, and

not that the court is without jurisdiction. "A motion to

dismiss tests, inter alia, whether on the face of the

record, the court is without jurisdiction." Upson v. State,

190Conn. 622, 624, 461A.2d 991 (1983). "[A] motion to

dismiss is not designed to test the legal sufficiency of a

complaint in terms of whether it states a [*409] cause of

action." Pratt v. Old Saybrook, 225 Conn. 177, 185, 621

A.2d 1322 (1993).

"For the purpose of a motion to strike, the moving party

admits all facts well pleaded." RK Constructors, Inc. v.

Fusco Corp., 231 Conn. 381, 383 n.2, 650 A.2d 153

(1994). "The court must construe the facts in the

complaint most favorably to the plaintiff." (Internal

quotation marks omitted.) Faulkner v. United Technolo-

gies Corp., 240 Conn. 576, 580, 693 A.2d 293 (1997).

The court is limited "to a consideration of the facts

alleged in the complaint. A 'speaking' motion to strike

(one imparting facts outside the pleadings) will not be

granted." Doe v. Marselle, 38 Conn. App. 360, 364, 660

A.2d 871 (1995), rev'd on other grounds, [**5] 236

Conn. 845, 675 A.2d 835 (1996); see also Cavallo v.

Derby Savings Bank, 188 Conn. 281, 285-86, 449 A.2d

986 (1982). Not "every argument in a motion to strike is

rendered defective by the moving party's allegation of

some fact not contained in the pleadings, regardless of

whether that fact is relevant for each argument in the

motion." Liljedahl Bros., Inc. v. Grigsby, 215 Conn. 345,

348-49, 576 A.2d 149 (1990). AOL moves to strike

counts fifteen through twenty-one becauseAOLasserts

that each count is barred by the act. The allegations in

the complaint furnished a sufficient basis for the

application of the act. See Doe v. America Online, Inc.,

718 So. 2d 385, 388 (Fla. App. 1998), rev'd on other

grounds, 729 So. 2d 390 (1999). The motion to strike is

the proper vehicle to test the claim of defendant AOL.

The claim of the plaintiffs that AOL should plead the

defense of the act as a special defense is also without

merit. "The purpose of a special defense is to plead

facts that are consistent with the allegations of the

complaint but demonstrate, nonetheless, that the

plaintiff has no cause [**6] of action." (Internal quotation

marks omitted.) Danbury v. Dana Investment Corp.,

249 Conn. 1, 17, 730 A.2d 1128 (1999); see also

Practice Book § 10-50. [*410] AOL is not asserting new

facts. The motion to strike is proper.

AOL asserts that counts fifteen through twenty-one fail

to state claims uponwhich relief can be granted because

the claims alleged in each count are barred by the act,
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specifically 47 U.S.C. § 230. 47 U.S.C. § 230(c)(1)

(1999) provides: "No provider or user of an interactive

computer service shall be treated as the publisher or

speaker of any information provided by another

information content provider." "The term 'information

content provider' means any person or entity that is

responsible, in whole or in part, for the creation or

development of information provided through the

Internet or any other interactive computer service." 47

U.S.C. § 230(f)(3) (1999). In the present case,AOLwas

the service provider of Internet access from which the

e-mail message was sent. "Congress has said quite

clearly that such a provider shall not be treated as a

'publisher or speaker' and therefore [**7] may not be

held liable in tort." Blumenthal v. Drudge, 992 F. Supp.

44, 50 (D.D.C. 1998). "By its plain language, § 230

creates a federal immunity to any cause of action that

would make service providers liable for information

originating with a third-party user of the service.

Specifically, § 230 precludes courts from entertaining

claims that would place a computer service provider in a

publisher's role. Thus, lawsuits seeking to hold a

[***1004] service provider liable for its exercise of a

publisher's traditional editorial functions--such as

deciding whether to publish, withdraw, postpone or alter

content--are barred." Zeran v. America Online, Inc., 129

F.3d 327, 330 (4th Cir. 1997), cert. denied, 524 U.S.

937, 118 S. Ct. 2341, 141 L. Ed. 2d 712 (1998). This

federal law accords with common law principles of what

is required to be considered a "publisher." See Lunney

v. Prodigy Services Co., 94 N.Y.2d 242, 250, 723

N.E.2d 539, 701 N.Y.S.2d 684 (1999) (commercial

online service provider not held liable on libel claim

because it did not [*411] "publish" allegedly defamatory

e-mail message). The plaintiffs have not stated [**8]

claims upon which relief can be granted against AOL

since the claims are precluded by the act. AOL's motion

to strike counts fifteen through twenty-one, therefore, is

granted.
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Case Summary

Overview

Plaintiff filed suit, arising from, inter alia, defendants'

collection efforts to recover outstanding charges, fees,

and fines that were allegedly due to plaintiff's

condominiumassociation.Although defendants initiated

a lawsuit, it was later withdrawn. In resolving defendants'

summary judgment motion, the court carefully reviewed

the doctrine of absolute immunity. It found that it applied

to claims of reckless misconduct and negligent infliction

of emotional distress, such that subject matter

jurisdiction over those claims was lacking. There was

no evidence of nonprivileged communication.

Outcome

Claims dismissed.

Judges: [*1] Barbara N. Bellis, J.

Opinion by: Barbara N. Bellis

Opinion

MEMORANDUM OF DECISION RE MOTION FOR

SUMMARY JUDGMENT

FACTS

The plaintiff, Christopher Jonas, commenced this action

by service of process on themoving defendants, Zeldes,

Needle & Cooper (ZNC) and Robert Pacelli, Jr., on

August 10, 2010. This action is one of four arising from

a dispute between the plaintiff and his condominium

association.1

In the fifty-eight-count operative complaint,2 the plaintiff

alleges six counts against the defendants in the plaintiff's

individual capacity: count twelve, vexatious suit; count

thirteen, a violation of the Fair Debt CollectionsPractices

Act, 15 U.S.C. §1692 et seq. (FDCPA); count fourteen,

a violation of the Creditors' Collection Practices Act,

General Statutes §36a-645 et seq. (CCPA); count

fifty-one, a violation of the Connecticut Unfair Trade

Practices Act, General Statutes §42-110a et seq.

[*2] (CUTPA); count fifty-two, reckless misconduct; and

count fifty-three, negligent infliction of emotional

distress. The plaintiff also alleges derivative actions on

behalf of his condominium association and all owners of

units under the association for recklessmisconduct and

violation of CUTPA in counts fifty-five and fifty-eight

respectively.

The plaintiff alleges the following relevant facts. At all

pertinent times, the plaintiff was a unit owner of

1 Jonas v. Playhouse Square Condominium Ass’n., Docket No. CV 08 5012615, and Jonas v. Playhouse Square Condominium Ass’n.,

Docket No. CV 09 4029617, are consolidated with the present case. Jonas v. Laitman, Docket No. CV 12 5029777, which is not

consolidated with this case, was commenced by service of process on April 17, 2012.

2 The operative complaint is the amended complaint filed September 23, 2010. The plaintiff was entitled as a matter of right to amend

his original complaint filed August 18, 2010 during the first thirty days after the return day of August 24, 2010. Practice Book §10-59.

Not counting the return day itself, the amended complaint was filed within the thirty-day time limit for amendment as a matter of right,

and thus the amended complaint is the operative complaint notwithstanding the defendants’ objection filed on October 7, 2010.

http://advance.lexis.com/api/shepards?id=urn:contentItem:57GN-16T1-J9X6-H29K-00000-00&category=initial&context=1000516
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condominium number fourteen located at 301 Post

Road East in Westport, Connecticut. The condominium

was subject to the rules and regulations of Playhouse

CondominiumAssociation (the association). By January

of 2007, [*3] the plaintiff had become disappointed with

the performance of the association's directors because

of their alleged failure to promptly and properly repair

the floor warming system installed in the complex. He

subsequently led an "impeachment effort" against the

directors based on their alleged negligence, breach of

fiduciary duty, misrepresentations and cover-ups

associated with their handling of problems associated

with the floor warming system.

The amended complaint further alleges that on or about

August 7, 2007, early in the day, a maintenance

contractor for the floor warming system shut off the

water in the condominium complex and began

performing repairs. During the evening, the plaintiff

noticed water leaking from his garage ceiling and also

bubbling up in the hallway between his unit and unit

number thirteen, which was owned by Steven Laitman.

The plaintiff called an employee of the association in

charge of maintenance to inspect the property, and he

found no trace of the leak. The maintenance contractor

for the floor warming system also was called to inspect

the system for evidence of a leak, but after his inspection

and walk through of the plaintiff's apartment, he too saw

[*4] no trace of any leak. Within the next few days,

Laitman complained of flooding and water damage in

his apartment. The board of directors subsequently

noticed that the plaintiff's hot water heater was twelve

years old and Laitman's was fifteen years old. At the

suggestion of the board, the plaintiff replaced his hot

water heater, although there was no evidence of a leak.

As a result of this alleged water damage to Laitman's

apartment, the association subsequently billed the

plaintiff $2,500 on the plaintiff's statement of account for

the period ending December 31, 2007. The association

attributed blame for the damage to a leak in the plaintiff's

water heater notwithstanding the lack of evidence of

any water damage to the plaintiff's apartment or

evidence of a leak originating from his water heater.

Additionally, a charge of $542was added to the plaintiff's

statement on February 14, 2008, which purported to be

a reimbursement charge for money that the association

had previously paid the plaintiff in 2004 or 2005 as

compensation for damage done by a repairman who

had fallen through the plaintiff's roof. The original

compensation to the plaintiff was the product of an oral

agreement between [*5] the plaintiff and a previous

president of the association. In 2008, the association

invalidated the agreement, thus instituting the $542

charge on the plaintiff's February 2008 bill. The plaintiff

denies owing the $2,500 and $542 charges and has

refused to pay them.

The amended complaint alleges that from February 10,

2009 to May 2009, the defendants, who were retained

by the association to seek payment of the outstanding

charges and associated fees and fines, demanded that

the plaintiff pay the balance allegedly owed to the

association. In June of 2009, the defendants initiated a

lawsuit to recover the balance allegedly owed by the

plaintiff and foreclose upon a lien for the unpaid balance.

The suit was withdrawn in October of 2009. The plaintiff

alleges that the suit was initiatedwithmalice andwithout

probable cause, that the defendants did not reasonably

investigate the validity of the balance owed, and that the

plaintiff was abused and harassed in various ways by

the defendants in connection with the collection of the

alleged debt.

The defendants filed the present motion for summary

judgment on June 15, 2012. They assert that they are

entitled to judgment as a matter of law on [*6] the

following grounds. With respect to count twelve, the

plaintiff cannot prove the necessary elements to

establish a cause of action for vexatious suit. Counts

thirteen (FDCPA) and fourteen (CCPA) are barred by

the statute of limitations, and, alternatively, the plaintiff

cannot prove their necessary elements. With respect to

counts count fifty-one (CUTPA), fifty-two (reckless

misconduct) and fifty-three (negligent infliction of

emotional distress), the plaintiff cannot prove the

necessary elements. The defendants also move for

summary judgment on the ground that counts fourteen,

fifty-one, fifty-two and fifty-three are barred by

Connecticut's doctrine of absolute immunity, otherwise

known as the litigation privilege. They have submitted a

memorandum in support of their motion, along with a

signed, sworn affidavit of Pacelli, and accompanying

authenticated exhibits. On October 5, 2012, the plaintiff

filed an objection and supporting memorandum along

with various unauthenticated exhibits.3 The matter was

heard at short calendar on November 5, 2012.

DISCUSSION

3 "Under Connecticut law, before a document may be considered by the court in support of a motion for summary judgment,

there must be a preliminary [*7] showing of [the document's] genuineness, i.e., that the proffered item of evidence is what its
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Before addressing themerits of themotion for summary

judgment, the court must determine whether the

defendants are entitled to absolute immunity with

respect to counts fourteen (CCPA), fifty-one (CUTPA),

fifty-two (recklessmisconduct) and fifty-three (negligent

infliction of emotional distress) because they implicate

the threshold issue of the court's subject matter

jurisdiction. The court must also address its subject

matter jurisdiction, sua sponte, as to the plaintiff's two

"derivative" claims [*8] on behalf of the association in

counts fifty-five and fifty-eight.

I

ABSOLUTE IMMUNITY

A

The Law of Absolute Immunity

"Although our appellate courts have not yet affirmatively

decidedwhether absolute immunity bears upon a court's

subjectmatter jurisdiction, our SupremeCourt's decision

in Chadha v. Charlotte Hungerford Hospital, 272 Conn.

776, 865A.2d 1163 (2005), supports a conclusion that it

does. In that case, the Connecticut Supreme Court held

that a motion for summary judgment granted on the

basis of absolute immunity is a final judgment for

purposes of appeal because 'the purpose of the absolute

immunity afforded participants in judicial and

quasi-judicial proceedings is the same as the purpose

of the sovereign immunity [conferred upon states] . . .

that is, to protect against the threat of suit.' (Emphasis

added.) Id., 787; see also Rioux v. Barry, 283 Conn.

338, 343, 927 A.2d 304 (2007) (noting that in context of

quasi-judicial proceeding, absolute immunity is bar to

certain types of suits, rather than immunity from liability

alone, because the purpose is same as sovereign

immunity).Accordingly, because the doctrine of absolute

immunity shares with sovereign immunity the same

[*9] purpose of protection against 'having to litigate at

all,' and because the doctrine of sovereign immunity

implicates subject matter jurisdiction, this court [has

joined] other Superior Courts that have held absolute

immunity to be properly considered in a motion to

dismiss. Rioux v. Barry, Superior Court, judicial district

of New Haven, Docket No. CV 05 4007375 (January 3,

2006, Licari, J.) [40 Conn. L. Rptr. 537, 2006 Conn.

Super. LEXIS 47], rev'd in part on other grounds, 283

Conn. 338, 927 A.2d 304 (2007); see also Kalman v.

Papapietro, Superior Court, judicial district of Middle-

sex, Docket No. CV 04 4000984 (May 23, 2006, Au-

rigemma, J.) [41 Conn. L. Rptr. 426, 2006 Conn. Super.

LEXIS 1567]; Mattera v. Sienkiewicz, Superior Court,

judicial district of Hartford, Docket No. CV 05 4011301

(April 28, 2006, Tanzer, J.) [41 Conn. L. Rptr. 269, 2006

Conn. Super. LEXIS 1200]." Day v. Smith, Superior

Court, judicial district of New Haven, Docket No. CV 07

4027999, 2008 Conn. Super. LEXIS 319 (February 11,

2008, Bellis, J.). More recently, the trial court inPerugini

v. Guiliano has held the same. See footnote 1 and

cases cited in Perugini v. Guiliano, Superior Court,

judicial district of Waterbury, CV 10 5016077, 2012

Conn. Super. LEXIS 1874 (July 26, 2012, Dooley, J.).

Therefore, although not raised as a motion to dismiss,

the defendants' [*10] absolute immunity arguments

implicate this court's subject matter jurisdiction.4

"Subject matter jurisdiction involves the authority of the

court to adjudicate the type of controversy presented by

the action before it . . . [A] court lacks discretion to

consider the merits of a case over which it is without

jurisdiction . . . The subject matter jurisdiction

requirement may not be waived by any party, and also

may be raised by a party, or by the court sua sponte, at

any stage of the proceedings, including on appeal."

(Citations omitted; internal quotation [*11] marks

omitted.) Peters v. Dept. of Social Services, 273 Conn.

434, 441, 870 A.2d 448 (2005).

"The doctrine of absolute immunity as applied to

statements made in the context of judicial and

proponent claims it to be . . .New Haven v. Pantani, 89 Conn.App. 675, 679, 874A.2d 849 (2005). Despite this rule, a court has

discretion to consider unauthenticated documentary evidence when no objection has been raised by the opposing party.

Barlow v. Palmer, 96 Conn.App. 88, 92, 898A.2d 835 (2006)." (Internal quotation marks omitted.)Clukey v. Sweeney, Superior

Court, judicial district of Ansonia-Milford, Docket No. CV 06 5001731 (December 30, 2009, Bellis, J.). Accordingly, absent an

objection by the defendants, the court will consider the evidence submitted by the plaintiff.

4 The defendants did not address subject matter jurisdiction directly, but because their arguments regarding absolute

immunity as to counts fourteen, fifty-one, fifty-two and fifty-three directly implicate subject matter jurisdiction, the plaintiff has

had ample opportunity to respond to whether the court has subject matter jurisdiction to decide those causes of action, and no

separate hearing is required.Pinchbeck v. Dep't of Pub. Health, 65 Conn.App. 201, 209, 782A.2d 242, cert. denied, 258 Conn.

928, 783A.2d 1029 (2001) (finding no need for separate hearing when parties had opportunity to brief and argue subject matter

jurisdiction).
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quasi-judicial proceedings is rooted in the public policy

of encouraging witnesses, both complaining and

testimonial, to come forward and testify in either criminal

or civil actions. The purpose of affording absolute

immunity to thosewho provide information in connection

with judicial and quasi-judicial proceedings is that in

certain situations the public interest in having people

speak freely outweighs the risk that individuals will

occasionally abuse the privilege by making false and

malicious statements." (Internal quotation marks

omitted.) Rioux v. Barry, supra, 283 Conn. 343. "Put

simply, absolute immunity furthers the public policy of

encouraging participation and candor in judicial and

quasi-judicial proceedings." Chadha v. Charlotte Hun-

gerford Hospital, supra, 272 Conn. 787.

"[C]ourts have recognized absolute immunity as a

defense in certain retaliatory civil actions . . ." Rioux v.

Barry, supra, 283Conn. 344. In the defamation context,5

absolute immunity "presents a conflict or antinomy

[*12] between two principles equally regarded by the

law—the right of the individual, on one hand, to enjoy

his reputation unimpaired by defamatory attacks, and,

on the other hand, the necessity, in the public interest,

of a free and full disclosure of facts in the conduct of the

legislative, executive and judicial departments of

government." (Internal quotation marks omitted.) Gallo

v. Barile, 284 Conn. 459, 470, 935 A.2d 103 (2007).

With defamation, "it is widely accepted that the public's

interest in the unhampered operation of the government

. . . outweighs an individual's interest in the preservation

of reputation." Id. As a result, courts "consistently have

held that absolute immunity bars defamation claims

that arise from statementsmade in the course of judicial

or quasi-judicial hearings." Rioux v. Barry, supra, 344.

In contrast to defamation, the tort of vexatious litigation6

"is treated differently because of . . . restraints built into

it by virtue of its stringent requirements." Id., 348. "[T]he

fact that the tort of vexatious litigation itself employs a

test that balances the need to encourage complaints

against the need to protect the injured party's interests

counsels strongly [*13] against a categorical or absolute

immunity from a claim of vexatious litigation." Id., 347.

Thus, "because the tort of vexatious litigation strikes the

proper balance, it is unnecessary to apply an additional

layer of protection to would-be litigants in the form of

absolute immunity." Id. Moreover, "were [the courts] to

provide absolute immunity for the communications

underlying the tort of vexatious litigation, [it] would

effectively eliminate the tort." Id., 348.

Courts have extended the doctrine of absolute immunity

to other common-law torts. In Petyan v. Ellis, 200 Conn.

243, 254-55, 510A.2d 1337 (1986), our Supreme Court

recognized that the doctrine of absolute immunity

applied to the tort of intentional infliction of emotional

distress,7 stating that "the defendant had an absolute

privilege to state her reasons for the termination of the

plaintiff's employment in the fact-finding supplement

solicited by the employment security division, [as] she

was exercising a legal right in a permissible fashion and

cannot be held liable for the intentional infliction of

emotional distress." (Internal quotation marks omitted.)

Id., 255. In Perugini v. Guiliano, supra, Superior Court,

Docket No. CV 10 5016077, the trial court applied the

doctrine of absolute immunity to negligent infliction of

emotional distress.8 It noted that "[t]here is nothing in

the elements of the offense which would guard

5 "To establish a prima facie case of defamation, the plaintiff must demonstrate that: (1) the defendant published a defamatory

statement; (2) the defamatory statement identified the plaintiff to a third person; (3) the defamatory statement was published to

a third person; and (4) the plaintiff's reputation suffered injury as a result of the statement." (Internal quotation marks omitted.)

Craig v. Stafford Construction, Inc., 271 Conn. 78, 84, 856 A.2d 372 (2004).

6 "Vexatious litigation requires a plaintiff to establish that: (1) the previous lawsuit or action was initiated or procured by the

defendant against the plaintiff; (2) the defendant acted with malice, primarily for a purpose other than that of bringing an

offender [*14] to justice; (3) the defendant acted without probable cause; and (4) the proceeding terminated in the plaintiff's

favor." (Internal quotation marks omitted.) Simms v. Seaman, 129 Conn.App. 651, 668-69, 23A.3d 1, cert. granted, 302 Conn.

915, 27 A.3d 373 (2011).

7 "In order for the plaintiff to prevail in a case for liability under . . . [intentional infliction of emotional distress], four elements

must be established. It must be shown: (1) that the actor intended to inflict emotional distress; or that he knew or should have

known that emotional distress was a likely result of his conduct; (2) that the conduct was extreme and outrageous; (3) that the

defendant's conduct was the cause of the plaintiff's distress; and (4) that the emotional distress sustained by the plaintiff was

severe." (Internal quotation marks omitted.) Petyan v. Ellis, supra, 200 Conn. 253.

8 The elements of the tort of negligent infliction of emotional distress are: "(1) the defendant's conduct created an

unreasonable risk of causing the plaintiff emotional distress; (2) the plaintiff's distress was foreseeable; (3) the emotional
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[*15] against the concerns for which absolute immunity

is afforded in the first instance . . . the balancing test

favors immunity." Id. InRioux v. Barry, supra, 283 Conn.

350-51, the Supreme Court extended the absolute

immunity doctrine to the tort of intentional interference

with contractual or beneficial relations.9 It reasoned

that: "First, the underlying purpose of absolute immunity

applies just as equally to [intentional interference with

contractual or beneficial relations] as it does to the tort

of defamation. Second, [the] tort does not contain within

it the same balancing of relevant interests that are

provided in the tort of vexatious litigation. Third, the

elements of intentional interference with contractual or

beneficial relations do not provide the same level of

protection against the chilling of witness testimony as

do the elements of vexatious litigation." Id. In Simms v.

Seaman, 129 Conn.App. 651, 672, 23 A.3d 1, cert.

granted, 302 Conn. 915, 27 A.3d 373 (2011), the

Appellate Court applied the doctrine to common-law

fraud,10 finding that "there are no safeguards to prevent

unwarranted ligation, and it certainly is foreseeable that

allowing such a cause of action to commence

[*16] would have a chilling effect on the attorney-client

relationship and on an attorney's zealous representation

of his or her client." See also Tucker v. Bitonti, 34

Conn.Sup. 643, 647, 382 A.2d 841 (App.Sess. 1977)

(applying doctrine of absolute privilege to invasion of

privacy by false light).11

InMozzochi v. Beck, 204 Conn. 490, 497, 529A.2d 171

(1987), however, the SupremeCourt declined to extend

the doctrine of absolute immunity to bar all actions for

abuse of process.12 The court concluded that "an

attorney may be sued for misconduct by those who

have sustained a special injury because of an

unauthorized use of legal process," but also cautioned

that courts must "take care not to adopt rules which will

have a chilling and inhibitory effect on would-be litigants

of justiciable issues." (Internal quotationmarks omitted.)

Id., 495. In order to balance these important policy

interests, it limited third-party abuse of process actions

to those in which "the third party can point to specific

misconduct intended to cause specific injury outside of

the normal contemplation of private litigation." Id., 497.

The foregoing authority indicates that Connecticut

courts have applied the doctrine of absolute immunity to

multiple torts, but declined to extend it to vexatious

litigation and abuse of process based on the balancing

of interests. In cases where an individual is suing

opposing counsel from prior litigation, it is important to

balance the interests of the individual in obtaining

legitimate relief against the possibility of setting

precedent that could prevent attorneys from zealously

representing their clients. In balancing those interests,

courts are mindful of the underlying purpose of each

tort; that is, whether the tort is necessary to provide

adequate compensation [*20] for injuries perpetrated

by adverse attorneys, and whether the tort would be

essentially eliminated by providing absolute immunity.

B

distress was severe enough that it might result in illness [*17] or bodily harm; and (4) the defendant's conduct was the cause

of the plaintiff's distress." Carrol v. Allstate Ins. Co., 262 Conn. 433, 444, 815 A.2d 119 (2003).

9 "A claim for intentional interference with contractual relations requires the plaintiff to establish: (1) the existence of a

contractual or beneficial relationship; (2) the defendant's knowledge of that relationship; (3) the defendant's intent to interfere

with the relationship; (4) that the interference was tortious; and (5) a loss suffered by the plaintiff that was caused by the

defendant's tortious conduct." Rioux v. Barry, supra, 283 Conn. 351.

10 "The essential elements of an action in common-law fraud . . . are that: (1) a false representation was made as a statement

of fact; (2) it was untrue and known to be untrue by the party making it; (3) it was made to induce the other party to act upon it;

and (4) the other party did so act upon that false representation to his injury." Simms v. Seaman, supra, 129 Conn.App. 671.

11 "In order to establish invasion of privacy by false light, the plaintiff must show (a) the false light in which the other was placed

would be highly offensive to a reasonable person, and (b) the actor had [*18] knowledge of or acted in reckless disregard as

to the falsity of the publicized matter and the false light in which the other would be placed." (Internal quotation marks omitted.)

Jonap v. Silver, 1 Conn.App. 550, 557-58, 474 A.2d 800 (1984).

12 "An action for abuse of process lies against any person using a legal process against another in an improper manner or to

accomplish [*19] a purpose for which it was not designed . . . Because the tort arises out of the accomplishment of a result that

could not be achieved by the proper and successful use of process, the Restatement Second (1977) of Torts, §682,

emphasizes that the gravamen of the action for abuse of process is the use of a legal process . . . against another primarily to

accomplish a purpose for which it is not designed . . ." (Citations omitted; emphasis in original; internal quotation marks

omitted.) Mozzochi v. Beck, supra, 204 Conn. 494.
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Count Fifty-Two: Reckless Misconduct

The court will now address the defendants' claim that

they are absolutely immune from the plaintiff's reckless

misconduct cause of action, count fifty-two. In order for

conduct to exceed the bounds of negligence and

constitute recklessness, the defendant must make a

conscious choice of a course of action involving a risk

substantially greater than that which is necessary for

negligent conduct. Scheiman v. Lafayette Bank & Trust

Co., 4 Conn. App. 39, 45, 492 A.2d 219 (1985).

"Reckless misconduct is highly unreasonable conduct,

involving an extreme departure from ordinary care, in a

situation where a high degree of danger is apparent."

(Internal quotation marks omitted.) Paternostro v. Arbo-

rio Corp., 56 Conn.App. 215, 221, 742A.2d 409 (1999),

cert. denied, 252 Conn. 928, 746 A.2d 788 (2000).

After analyzing the relevant policy considerations

regarding absolute immunity, the court concludes that

the balancing test favors immunity. First, the policy

behind absolute immunity that favors a free and full

disclosure of facts [*21] in the course of the underlying

litigation applies equally to the plaintiff's reckless

misconduct count as it does to the tort of defamation.

Second, the elements of the tort of recklessness do not

provide the same balancing of relevant interests that

are provided in the tort of vexatious litigation. The latter

tort has built-in safeguards, not present in the tort of

recklessness, that can prevent disgruntled litigants from

frivolously suing an opposing party following

unfavorable litigation, such as the requirement that the

underlying litigation terminate in favor of the plaintiff.

Third, "[t]here is a strong public policy that seeks to

ensure that attorneys provide full and robust

representation to their clients and that they provide

such clients with their unrestricted and undivided loyalty

. . . A cause of action that might inhibit such

representation must have built-in restraints to prevent

unwarranted litigation." (Citation omitted.) Simms v.

Seaman, supra, 129 Conn.App. 674. Thus, not only are

these safeguards necessary to protect against

unwarranted litigation, they are necessary to protect the

relationship between attorney and client. Finally, the

torts of vexatious litigation [*22] and abuse of process

provide an adequate remedy for situations where

opposing attorneys have committed misconduct.

Having concluded that absolute immunity applies to the

plaintiff's reckless misconduct count, the next issue the

court must address is the extent to which absolute

immunity applies; that is, which statements alleged to

have been made can be fairly considered to have been

made "in the course of a judicial proceeding," and thus

subject to the absolute privilege. "It is well settled that

communications uttered or published in the course of

judicial proceedings are absolutely privileged [as] long

as they are in some way pertinent to the subject of the

controversy." (Internal quotation marks omitted.) Gallo

v. Barile, supra, 284 Conn. 465-66. "In making [the]

determination [of whether a particular statement ismade

in the course of a judicial proceeding], the court must

decide as a matter of law whether the . . . statements [at

issue] are sufficiently relevant to the issues involved in a

proposed or ongoing judicial proceeding, so as to qualify

for the privilege. The test for relevancy is generous, and

'judicial proceeding' has been defined liberally . . ."

(Internal quotation [*23] marks omitted.) Id., 467.

"Ultimately . . . the issue is whether the public interest is

advanced by affording . . . statements absolute immunity

. . . Indeed, [our Supreme Court] candidly has observed

that, in determining whether a statement is made in the

course of a judicial proceeding, it is important to consider

whether there is a sound public policy reason for

permitting the complete freedom of expression that a

grant of absolute immunity provides . . . In other words,

whether and what form of immunity applies in any given

case is a matter of policy that requires a balancing of

interests." (Citation omitted; internal quotation marks

omitted.) Id., 471.

"The scope of privileged communication extends not

merely to those made directly to a tribunal, but also to

those preparatory communications thatmay be directed

to the goal of the proceeding." Hopkins v. O'Connor,

282 Conn. 821, 832, 925 A.2d 1030 (2007). The

Restatement (Second) of Torts also provides that "[a]n

attorney at law is absolutely privileged to publish

defamatory matter concerning another in

communications preliminary to a proposed judicial

proceeding, or in the institution of, or during the course

and as a part of, [*24] a judicial proceeding in which he

participates as counsel, if it has some relation to the

proceeding." 3 Restatement (Second), Torts §586, p.

247 (1977). "The privilege . . . is confined to statements

made by an attorney while performing his function as

such." Id., comment (c), p. 248. "It is not absolutely

essential, [however], in order to obtain the benefits of

absolute privilege, that the [communication] be spoken

in open court or contained in a pleading, brief, or

affidavit." (Internal quotation marks omitted.)McManus

v. Sweeney, 78 Conn.App. 327, 827 A.2d 708, 335, 78

Conn.App. 327 (2003). Our Supreme Court has also

held that when communications are made to a limited
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and discrete group in preparation of the case and made

for the purpose of marshaling evidence for a future

proceeding, the statements are subject to absolute

immunity. Kelley v. Bonney, 221 Conn. 549, 573-74,

606 A.2d 693 (1992). Thus, the privilege applies to

communications, formal or otherwise, that have taken

place both before and during a judicial or quasi-judicial

proceeding as long as the communication has some

relation to the proceeding and the public interest is

advanced by affording the statements absolute

immunity. See [*25] also Schreiber v. Federal Ins. Co.,

Superior Court, judicial district of Middlesex, Docket

No. CV 00 0091899 (January 9, 2001, Arena, J.) [28

Conn. L. Rptr. 693, 2001 Conn. Super. LEXIS 93]

(applying absolute immunity to pre-litigation

statements).

In the present case, to the extent that the plaintiff

alleges false pleadings or representations in official

court documents, the defendants are absolutely immune

from liability for those statements as they are clearly

within the privilege. The crux of the plaintiff's other

allegations is that defendants were "involved in . . .

unlawful, malicious, baseless, and fraudulent imposition

of assessments . . . before the collection process began"

and that the defendants "misrepresented to . . . [the

plaintiff's lender, JPMorgan Chase National Bank, N.A.

(Chase)] and other parties the amount, nature, validity

and legal status of the debt." The plaintiff claims that

these actions constitute recklessness. In support of his

allegations, the plaintiff has submitted the following

evidence. (1) a letter from the plaintiff to the defendants

dated March 25, 2009 which disputes the validity of the

plaintiff's debt to the association; (2) an e-mail from the

plaintiff to the defendants [*26] dated April 6, 2009

reiterating his dispute of the debt and requesting access

to certain records; (3) a cover letter dated July 10, 2009

from the plaintiff's attorney, Anthony Ahern, to the

defendants, regarding a request to revise in the suit

against the plaintiff to recover the debt allegedly owed;

(4) a letter dated March 25, 2011 from Premier Property

Management to the plaintiff regarding the inspection of

documents; (5) e-mails from codefendant Gary Delallo

and Pacelli regarding the heating elements installed in

the condominiums; (6) two letters from ZNC, written by

Joseph Cessario, Esq., regarding the collection of

records related to the alleged debt; (7) a letter from ZNC

written by a paralegal to the plaintiff's attorney, indicating

that ZNC had received payment of the plaintiff's alleged

underlying debt from "Mr. Jonas' lender," which was

Chase.13 The plaintiff has not included evidence of any

misrepresentations to Chase.

All of these communications [*27] are subject to

absolute privilege. The statements provided by the

plaintiff were all made in relation to the underlying

collection lawsuit. It would be contrary to public policy to

subject the defendants to a lawsuit for communications

undertaken in preparation of a lawsuit or a

communication to the plaintiff that they have received

payment in full for the debt that was the subject of the

lawsuit. It would inhibit the defendants from providing a

full and robust representation of their client if they were

discouraged frompreparing for litigation and settlement.

Since the plaintiff has not provided the court with any

evidence of nonprivileged communication from which it

could find a genuine issue of material fact, the court

lacks subject matter jurisdiction to decide the merits of

the reckless misconduct cause of action.

Accordingly, count fifty-two is dismissed for lack of

subject matter jurisdiction.

C

Count Fifty-Three: Negligent Infliction of Emotional

Distress

The court will now address the defendants' claim that

they are absolutely immune from the plaintiff's negligent

infliction of emotional distress cause of action. For the

reasons stated above, the court finds that the balancing

[*28] test favors immunity. The court also agrees with

the reasoning in Perugini v. Guiliano, supra, Superior

Court, Docket No. CV 10 5016077, where the court

stated that: "The claim for negligent infliction of

emotional distress is . . . akin to a defamation claim for

which absolute immunity remains a viable shield . . .

Indeed, like a defamation claim, any judicial or

quasi-judicial proceeding could potentially result in such

a claim. Litigation is by its nature stressful and is often

emotionally charged. While a litigant has an interest in

not being subject to the negligent infliction of emotional

distress during that litigation, this interest is no greater

than a litigant's interest in being free from defamation."

Since the plaintiff has not provided the court with any

evidence of nonprivileged communication from which it

13 The plaintiff has also submitted various court documents of which the court may take judicial notice. See Jewett v. Jewett,

265 Conn. 669, 678 n.7, 830 A.2d 193 (2003) (trial court may take judicial notice of file in another case).
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could find a genuine issue of material fact, the court

lacks subject matter jurisdiction to decide the merits of

the plaintiff's cause of action for negligent infliction of

emotional distress.

Accordingly, count fifty-three is dismissed for lack of

subject matter jurisdiction.

D

Count Fifty-One: CUTPA

The court will now address the defendants' claim that

they are absolutely [*29] immune from the plaintiff's

CUTPA cause of action, count fifty-one. In determining

whether to apply the doctrine of absolute immunity to a

CUTPA claim, it is necessary to set forth the criteria for

finding a CUTPA violation. "It is well settled that in

determining whether a practice violates CUTPA,

[Connecticut has] adopted the criteria set out in the

cigarette rule by the federal trade commission for

determining when a practice is unfair: (1) [W]hether the

practice, without necessarily having been previously

considered unlawful, offends public policy as it has

been established by statutes, the common law, or

otherwise—in other words, it is within at least the

penumbra of some common law, statutory, or other

established concept of unfairness; (2) whether it is

immoral, unethical, oppressive, or unscrupulous; (3)

whether it causes substantial injury to consumers,

[competitors or other businesspersons] . . . All three

criteria do not need to be satisfied to support a finding of

unfairness. A practice may be unfair because of the

degree to which it meets one of the criteria or because

to a lesser extent it meets all three." (Internal quotation

marks omitted.) Centimark Corp. v. Village Manor As-

sociates Ltd Partnership, 113 Conn. App. 509, 523, 967

A.2d 550, [*30] cert. denied, 292 Conn. 907, 973 A.2d

103 (2009). "Thus a violation of CUTPA may be

established by showing either an actual deceptive

practice . . . or a practice amounting to a violation of

public policy." (Internal quotation marks omitted.) Kosi-

orek v. Smigelski, 112 Conn.App. 315, 321, 962 A.2d

880, cert. denied, 291 Conn. 903, 967 A.2d 113 (2009).

With respect to suits against attorneys, our Supreme

Court has found that CUTPA does not impose liability

on attorneys for their representation of a party opponent

in litigation, noting that it "would not comport with a

lawyer's duty of undivided loyalty to his or her client."

Jackson v. R.G. Whipple, Inc., 225 Conn. 705, 729, 627

A.2d 374, 382 (1993).

Other trial courts have found that absolute immunity

applies to CUTPA causes of action. In Schreiber v.

Federal Ins. Co., supra, Superior Court, Docket No. CV

00 0091899, the court denied the plaintiff's motion to

strike the special defense of absolute immunity in regard

to the plaintiff's CUTPAclaim. There, the plaintiff brought

an underinsured motorist action against an insurance

company to recover damages arising from an accident

caused by an allegedly underinsured motorist. The

plaintiff [*31] also alleged a CUTPAviolation predicated

on the defendant's statements, made before the

commencement of litigation to the plaintiff's attorney

and to the defendant's employees, that the plaintiff was

intoxicated on the date of the accident. The defendant

argued that he was entitled to absolute immunity

because the statements concerning the plaintiff's

alleged intoxication were made by parties to litigation

within the course of litigation. In denying the motion to

strike the special defense of absolute immunity, the

court noted that not affording the defendant immunity

would discourage it from defending on the basis of

contributory negligence because the underlying facts of

the defense could be embarrassing to the plaintiff.

In J&M Co. v. Whynott, Superior Court, Judicial District

of Waterbury, Docket No. CV 04 0182710 (September

22, 2004, Gallagher, J.) [38 Conn. L. Rptr. 23, 2004

Conn. Super. LEXIS 2827], the plaintiff brought a

CUTPA action against the defendant surveyor, alleging

he negligently or intentionally relied upon unclear and

unreliable documents, fraudulently prepared a survey

map, and testified falsely and fraudulently in a boundary

line dispute between the plaintiff and its neighbor. The

court found [*32] that absolute immunity applied to the

CUTPA action, noting that it was "mindful of the strong

public policy that underlies the absolute privilege," and

also stressing "the importance of cultivating a judicial

process that encourages participants in legal

proceedings to speak freely and without fear that they

might later be subjected to judicial scrutiny or tort

liability." (Internal quotation marks omitted.) Id.

In light of the court's previous discussion, the strong

public policy of encouraging participation and candor in

judicial and quasi-judicial proceedings, and the strong

public policy that seeks to ensure that attorneys provide

full and robust representation to their clients and that

they provide such clients with their unrestricted and

undivided loyalty, the court finds that the doctrine of

absolute immunity applies to the plaintiff's CUTPAclaim.

In doing so, the court is mindful that CUTPA does

already provide some additional built-in protection from

unwarranted lawsuits in this context via the limitation on

suits against attorneys for their representation of a party
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opponent in litigation. Nevertheless, additional

protection via absolute immunity will bolster the strong

public [*33] policy behind the doctrine. Unlike the torts

of vexatious litigation and abuse of process, CUTPA

would obviously not be rendered all but useless upon

the application of the litigation privilege to it because it

provides relief in many other contexts than those in

which one party is suing an attorney for his

representation of a party opponent. A CUTPA cause of

action is not needed because the torts of vexatious

litigation and abuse of process provide an adequate

remedy in such a situation. Thus, the balancing of

interests favors immunity.

Since the plaintiff has not provided the court with any

evidence of nonprivileged communication from which it

could find a genuine issue of material fact, the court

lacks subject matter jurisdiction to decide the merits of

the CUTPA cause of action.

Accordingly, count fifty-one is dismissed for lack of

subject matter jurisdiction.

E

Count Fourteen: CCPA

The court will now address the defendants' claim that

they are absolutely immune from the plaintiff's CCPA

count. The CCPA does not provide a cause of action

against mere debt collectors, but only applies to

creditors.A "creditor" is defined as "any person to whom

a debt is owed by a consumer debtor and [*34] such

debt results from a transaction occurring in the ordinary

course of such person's business, or . . . any person to

whom such debt is assigned. 'Creditor' shall not include

a consumer collection agency . . ." General Statutes

§36a-645(2). Since it is undisputed that the defendants

in the present case did not own any of the debt that the

plaintiff is alleged to have owed to the association, the

CCPA by its terms does not apply to the defendants.

The fact that the CCPAdoes not apply to the defendants

in the present matter militates toward the application of

absolute immunity to the present facts because the

CCPA does not set forth a cause of action against

attorneys hired by creditors to collect a debt. Allowing

attorney debt collectors to be sued under the CCPA

would go against the legislature's clear intent to exclude

mere debt collectors. Moreover, the laws that govern

consumer collection agencies exclude "any member of

the bar of this state" from the definition of "consumer

collection agency." General Statutes §36a-800(1)(D).

Thus, the balancing of interests favors immunity as

applied to lawsuits brought against attorneys merely

hired to collect debt. Of course, the legislature [*35] did

provide a cause of action under the CCPA against

creditors, so it is doubtful that absolute immunity would

defeat a CCPA claim against a creditor because the

statute was explicitly designed to create a cause of

action against them.

Since the plaintiff has not provided the court with any

evidence of nonprivileged communication from which it

could find a genuine issue of material fact, the court

lacks subject matter jurisdiction to decide the merits of

the CCPA cause of action.

Accordingly, count fourteen is dismissed for lack of

subject matter jurisdiction.

F

Counts Fifty-Five and Fifty-Eight: "Derivative" Reckless

Misconduct and CUPTA

The court will address counts fifty-five and fifty-eight

sua sponte as they appear to implicate the court's

subject matter jurisdiction. Accordingly, the court will

hold a hearing on whether it has subject matter

jurisdiction to decide counts fifty-five and fifty-eight on

December 17, 2012 at 9:30 a.m.

As set forth above, absolute immunity bars reckless

misconduct and CUTPA causes of action which are

predicated on statements made in preparation for or in

the course of judicial proceedings as long as the

statements have some relation to the proceeding. This

[*36] immunity applies equally to the plaintiff's claims

that were purportedly brought in a derivative capacity.

Moreover, as a nonattorney, the plaintiff may not bring a

suit on behalf of those in his condominium complex.

SeeGeneral Statutes 51-88(a). The court will afford the

parties an opportunity to be heard on this issue on

December 17, 2012.

II

SUMMARY JUDGMENT

"Summary judgment is a method of resolving litigation

when pleadings, affidavits, and any other proof

submitted show that there is no genuine issue as to any

material fact and that the moving party is entitled to

judgment as amatter of law . . . Themotion for summary
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judgment is designed to eliminate the delay and

expense of litigating an issue when there is no real

issue to be tried." (Citations omitted.) Wilson v. New

Haven, 213 Conn. 277, 279, 567 A.2d 829 (1989).

"Practice Book §17-49 provides that summary judgment

shall be rendered forthwith if the pleadings, affidavits

and any other proof submitted show that there is no

genuine issue as to any material fact and that the

moving party is entitled to judgment as a matter of law.

In deciding a motion for summary judgment, the trial

court must view the evidence in the light [*37] most

favorable to the nonmoving party." (Internal quotation

marks omitted.) Brooks v. Sweeney, 299 Conn. 196,

210, 9 A.3d 347 (2010). "In ruling on a motion for

summary judgment, the court's function is not to decide

issues of material fact, but rather to determine whether

any such issues exist." (Internal quotation marks

omitted.) Maltas v. Maltas, 298 Conn. 354, 365, 2 A.3d

902 (2010).

"The courts are in entire agreement that the moving

party for summary judgment has the burden of showing

the absence of any genuine issue as to all the material

facts, which, under applicable principles of substantive

law, entitle him to a judgment as a matter of law. The

courts hold themovant to a strict standard. To satisfy his

burden the movant must make a showing that it is quite

clear what the truth is, and that excludes any real doubt

as to the existence of any genuine issue of material fact

. . . As the burden of proof is on the movant, the

evidence must be viewed in the light most favorable to

the opponent . . .When documents submitted in support

of a motion for summary judgment fail to establish that

there is no genuine issue ofmaterial fact, the nonmoving

party has no obligation to submit [*38] documents

establishing the existence of such an issue . . . Once the

moving party hasmet its burden, however, the opposing

party must present evidence that demonstrates the

existence of some disputed factual issue . . . It is not

enough, however, for the opposing party merely to

assert the existence of such a disputed issue. Mere

assertions of fact . . . are insufficient to establish the

existence of amaterial fact and, therefore, cannot refute

evidence properly presented to the court under Practice

Book §[17-45]." (Internal quotation marks omitted.)

Ramirez v. Health Net of the Northeast, Inc., 285 Conn.

1, 11, 938A.2d 576 (2008). "'Issue of fact' encompasses

not only evidentiary facts in issue but also questions as

to how the trier would characterize such evidentiary

facts and what inferences and conclusions it would

draw from them." United Oil Co. v. Urban Development

Commission, 158Conn. 364, 379, 260A.2d 596 (1969).

A

Count Twelve: Vexatious Suit

As discussed in part IA, absolute immunity does not bar

a cause of action for vexatious suit. Rioux v. Barry,

supra, 283 Conn. 347-48. The defendants argue that

the underlying collection action was not terminated in

the plaintiff's [*39] favor, which is a necessary

prerequisite to a cause of action for vexatious suit.

Specifically, they argue that the underlying action did

not result in a final judgment, it did not take place under

circumstances giving rise to an inference that the plaintiff

was not liable, and it was not merely abandoned or

withdrawn without consideration. The defendants

contend, rather, that the suit was withdrawn because

they had gotten the relief they sought from Chase,

which held a mortgage on the property owned by Jonas

that was subject to the association's lien. Further, the

defendants contend that termination in the plaintiff's

favor was not properly pleaded. The plaintiff's

memorandum does not directly address whether the

underlying litigation terminated in his favor.

A claim for vexatious litigation requires a plaintiff to

allege that the previous lawsuit terminated in the

plaintiff's favor. Somers v. Chan, 110 Conn.App. 511,

542, 955 A.2d 667 (2008). Connecticut permits a

vexatious suit cause of action to move forward

"whenever the underlying proceeding was abandoned

or withdrawn without consideration, that is, withdrawn

without either a plea bargain or a settlement favoring

the party originating [*40] the [underlying] action." De-

Laurentis v. New Haven, 220 Conn. 225, 250, 597 A.2d

807 (1991). "[T]he unilateral abandonment or withdrawal

of a claim or action can fairly be considered a termination

favorable to the defendant, because it suggests that the

plaintiff lacked probable cause to pursue the claim or

action further . . ." Economy Petroleum Corp. v. Paul-

auskas, Superior Court, judicial district of Hartford,

Docket No. CV 00 0822116 (August 1, 2003, Sheldon,

J.) [35 Conn. L. Rptr. 347, 2003 Conn. Super. LEXIS

2208]. Connecticut "[has] never required a plaintiff in a

vexatious suit action to prove a favorable termination

either by pointing to an adjudication on the merits in his

favor or by showing affirmatively that the circumstances

of the termination indicated his innocence or nonliability,

so long as the proceeding has terminated without

consideration." DeLaurentis v. New Haven, supra, 251.

"Consideration consists of a benefit to the party

promising, or a loss or detriment to the party to whom

the promise ismade" (Internal quotationmarks omitted.)
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Viera v. Cohen, 283 Conn. 412, 440-41, 927 A.2d 843

(2007). Considerationmay be furnished by a third party.

See 1 Restatement (Second), Contracts §71(4), p.

[*41] 172 (1981).

In the present case, the defendants have submitted

evidence that Chase tendered payment in full

satisfaction of the debt allegedly owed by the plaintiff,

apparently to obtain a higher priority for its mortgage on

the plaintiff's condominium. As a result of the payment

by Chase, the defendants withdrew the action against

the plaintiff. The plaintiff does not offer any evidence to

dispute those facts. Accordingly, even assuming

arguendo that the favorable termination requirement

was properly pleaded, it cannot be said that the

underlying suit was abandoned or withdrawn without

consideration. On the contrary, the evidence submitted

indicates that the defendants received not only full

satisfaction of the alleged underlying balance, but also

statutory legal fees and costs.14 It may be true that the

defendants withdrew the action without receiving any

consideration directly from the plaintiff or even

consulting him, but the withdrawal does not carry with it

the usual inference that the plaintiff lacked probable

cause to pursue the claim. Instead, the undisputed

evidence submitted suggests that the defendants

withdrew because they received the compensation they

sought. It does [*42] not matter that consideration for

the withdrawal was paid by Chase rather than by the

plaintiff, only that the withdrawal did not occur because

of the defendants' doubt as to the presence of probable

cause to prosecute the underlying action.

Accordingly, absent any genuine issues of material fact

regarding the issue of whether the underlying litigation

was terminated in the plaintiff's favor, the defendants

are entitled to judgment as a matter of law on count

twelve.

B

Count Thirteen: FDCPA

The defendants do not argue that absolute immunity

bars the plaintiff's FDCPA cause of action, but because

it implicates the court's subject matter jurisdiction, the

court will address it briefly. "The FDCPA clearly defines

the parties and activities it regulates. The Act applies

[*43] to law firms that constitute debt collectors, even

where their debt-collecting activity is litigation." Sayyed

v. Wolpoff & Abramson, 485 F.3d 226, 229 (4th Cir.

2007). Thus, because the statute clearly applies to

lawyers engaged regularly in debt collection litigation;

Heintz v. Jenkins, 514 U.S. 291, 115 S.Ct. 1489, 131

L.Ed.2d 395 (1995); it is clear that "there is no blanket

common law litigation immunity from the requirements

of the FDCPA." Sayyed v. Wolpoff & Abramson, supra,

230. Thus, the court will address the parties' arguments.

The defendants argue that, with respect to actions

predicated on the wrongful initiation of a lawsuit by a

debt collector, the FDCPA has a one-year statute of

limitations that runs from the time the plaintiff is served

in the underlying suit, or, at the latest, when the allegedly

wrongful collection action was filed. They assert that

even taking the latter date, the plaintiff should have filed

his FDCPA claim against them by July 7, 2010, but

failed to do so. The plaintiff counters that his FDCPA

claim is not time-barred because the underlying

collection case was ongoing until about ten months

before the filing of the present action, even though the

[*44] underlying suit was commenced more than one

year before the filing of the present action. The plaintiff

further responds that the statute of limitations should be

equitably tolled based on allegedly defiant discovery

responses, fraudulent concealment and spoliation,

among other things.

The limitations period for filing a private cause of action

under the FDCPA is provided by 15 U.S.C. §1692k(d),

which provides in relevant part: "An action to enforce

any liability created by this [act] may be brought in any

appropriate United States district court . . . or in any

other court of competent jurisdiction, within one year

from the date on which the violation occurs." There is a

split of authority regardingwhether, in actions predicated

on the wrongful initiation of a lawsuit by a debt collector,

the limitations period in §1692k(d) begins to run from

the date of service or the date of the filing in the

underlying suit. See, e.g., Johnson v. Riddle, 305 F.3d

1107, 1113 (10thCir. 2002) ("where the plaintiff's FDCPA

claim arises from the instigation of a debt collection suit

. . . no violation occurs within the meaning of §1692k(d),

until the plaintiff has been served") (Citation omitted;

14 To the extent the plaintiff argues that the defendants misrepresented the amount, nature or validity of the debt to Chase in

order to induce it to pay the balance owed, and to the extent that argument is relevant to whether the underlying litigation

terminated in the plaintiff's favor, the plaintiff has not supported his argument with any evidence of misrepresentations or other

improprieties on the part of the defendants.
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internal [*45] quotation marks omitted). Contra Naas v.

Stolman, 130 F.3d 892, 893 (9th Cir. 1997) ("We hold

that the statute of limitations [in §1692k(d)] began to run

on the filing of the complaint . . .").

In order to extend the commencement of the limitations

period beyond the service or filing date, there must be a

separate violation aside from themere continued pursuit

of the underlying lawsuit. Schiffhauser v. Citibank

(South Dakota) N.A., 340 Fed. Appx. 128, 131 (3rd Cir.

2009) (finding no support for contention that participation

in ongoing debt collection litigation qualifies as

"continuing violation" of FDCPA); Kimmel v. Phelan

Hallinan & Schmieg, PC, 847 F.Sup.2d 753, 767

(E.D.Pa. 2012) (same); Parker v. Pressler & Pressler,

LLP, 650 F.Sup.2d 326, 341 (D.N.J. 2009) ("For

defendants' litigation conduct to be actionable, [the

plaintiff] must offer proof that any particular act taken

was a violation of the FDCPA, independent of the act of

filing suit."). Furthermore, "[n]ew communications . . .

concerning an old claim . . . [do] not start a new period

of limitations." Campos v. Brooksbank, 120 F.Sup.2d

1271, 1274 (D.N.M. 2000).

In the present case, it is undisputed that the defendants

commenced [*46] the underlying collection action

against the plaintiff by service of process on June 10,

2009, and filed it with the court on July 7, 2009. The

plaintiff commenced the instant action against the

defendants on August 10, 2010. The issue of whether

the statute of limitations begins to run on the date of

service or the date of filing need not be decided because

both the service of process and the filing with the court

in the underlying collection action took place after the

one year limitations period had expired under either

interpretation. The fact that the case was not withdrawn

until October 9, 2009 is irrelevant, as litigation in and of

itself is not a "continuing violation" that would extend the

limitations period until the end of the litigation, and the

plaintiff does not point to any specific actions on the part

of the defendants that could constitute such a continuing

violation.

With respect to tolling, it is unsettled as to whether the

FDCPA allows for equitable tolling in a circumstance

such as this. See Ruth v. Unifund CCR Partners, 604

F.3d 908, 914 (6th Cir. 2010). Nevertheless, the United

States Supreme Court has noted that "[t]ime

requirements in lawsuits between private [*47] litigants

are customarily subject to equitable tolling . . ." (Internal

quotation marks omitted.) Irwin v. Department of Veter-

ans Affairs, 498 U.S. 89, 95, 111 S.Ct. 453, 112 L.Ed.2d

435 (1990); see also Mangum v. Action Collection Ser-

vice, Inc., 575 F.3d 935, 939-41 (9th Cir. 2009) (finding

FDCPA incorporates equitable tolling); Deutsche Bank

v. Lichtenfels, Superior Court, judicial district of New

Haven, Docket No. CV 04 4003402 (June 17, 2009,

Corradino, J.) (48 Conn. L. Rptr. 133, 145, 2009 Conn.

Super. LEXIS 1732, *57) (same). Even assuming that

equitable tolling does apply to the FDCPA, "[f]ederal

courts have typically extended equitable relief only

sparingly. [They] have allowed equitable tolling in

situations where the claimant has actively pursued his

judicial remedies by filing a defective pleading during

the statutory period, or where the complainant has been

induced or tricked by his adversary's misconduct into

allowing the filing deadline to pass." Irwin v. Department

of Veterans Affairs, supra, 498 U.S. 96.

One Connecticut Superior Court decision on the issue

of the equitable tolling of the FDCPAstatute of limitations

based on a claim of fraudulent concealment, quoting 32

Am.Jur.3d Proof of Facts, p. 146 [*48] (1988), noted:

"Fraudulent concealment can exist only if the plaintiff

lacked the requisite knowledge pertinent to [his] cause

of action until the time that the applicable limitations

period expired. Thus, a court will not toll the statute of

limitations to the extent the plaintiff had actual

knowledge of the defendant's wrongdoing and [his] own

injury when they happened, and yet failed to file suit

before the limitations period expired.

"Nor may the plaintiff rely on the doctrine of fraudulent

concealment simply because [his] knowledge was

somewhat delayed or incomplete. On the contrary, the

statutory limitations period begins running as soon as

the plaintiff has sufficient actual knowledge to be aware

of [his] claim, even though [he] lacks some of the details

of its cause of action and does not discover the full

enormity of the defendant's wrongdoing until later."

Deutsche Bank v. Lichtenfels, supra, 48 Conn. L. Rptr.

147, 2009 Conn. Super. LEXIS 1732, *64. Further, "[a]

court may . . . refuse to toll the statute of limitations if the

plaintiff was on notice of a potential claim. This type of

notice refers . . . to an awareness by the plaintiff of

sufficient facts to give rise to a cause of action . . ." 32

Am.Jur.3d Proof of Facts, supra, p. 147.

Even [*49] assuming that equitable tolling could apply

in this context, the plaintiff's claim is not tolled because

he has not shown any evidence of concealment that

prevented him from filing an FDCPA claim within the

limitations period. The evidence before the court

supports the conclusion that the plaintiff had sufficient

Page 12 of 13
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information to support an FDCPAclaimwithin the statute

of limitations. For example, in a letter dated March 25,

2009, written months before the underlying collection

suit was commenced, the plaintiff specifically threatens

the defendants with an FDCPA lawsuit: "If [codefendant

DeLallo] has such records, documents and contracts at

his disposal and you do not obtain those from him, then

you will be simply serving as a knowing instrument of

his effort to conceal his breach of fiduciary duty and

according to the FDCPA will be responsible for the

various damages and costs which your facilitation of

such ongoing and conscious breach of duty and bad

faith on his part would cost me." He goes on to threaten

that "[a]ny further contact on your part should be strictly

in conformity with the FDCPA . . ."

It cannot be said, then, that the plaintiff did not have

notice of acts or omissions [*50] which he claims would

give rise to the present FDCPA cause of action during

the statutory time period. There is no evidence that he

has been induced or tricked into allowing the filing

deadline to pass, or of any spoliation that would toll the

limitations period. The plaintiff's FDCPA claim is

therefore time-barred because he did not bring the

action within the one-year limitations period in 15

U.S.C. §1692k(d).

Accordingly, the defendants are entitled to judgment as

a matter of law on count thirteen.

CONCLUSION

In light of the aforementioned, counts fourteen, fifty-one,

fifty-two, and fifty-three, are dismissed for lack of subject

matter jurisdiction. The issue of whether the court has

subject matter jurisdiction to decide counts fifty-five

(derivative reckless misconduct) and fifty-eight

(derivative CUTPA) will be the subject of the hearing on

the matter on December 17, 2012.

BELLIS, J.

Page 13 of 13
2012 Conn. Super. LEXIS 3039, *49

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTK1-NRF4-43H3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTK1-NRF4-43H3-00000-00&context=1000516


| | Cited

As of: February 15, 2016 12:53 PM EST

Mola v. Home Depot United States

Superior Court of Connecticut, Judicial District of Stamford-Norwalk, at Stamford

October 29, 2001, Decided ; October 29, 2001, Filed

CV980167635S

Reporter

2001 Conn. Super. LEXIS 3082; 2001 WL 1420669

Douglas Mola v. Home Depot USA

Notice: [*1] THIS DECISION IS UNREPORTEDAND

MAY BE SUBJECT TO FURTHER APPELLATE

REVIEW. COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Case Summary

Procedural Posture

Plaintiff customer filed a personal injury action against

defendant merchant. The merchant filed a motion to

strike a count in the customer's second amended

complaint which alleged a violation of the Connecticut

Unfair Trade PracticesAct (CUTPA),Conn. Gen. Stat. §

42-110a et seq.

Overview

A customer filed suit against a merchant after he was

struck by falling merchandise while patronizing the

merchant's store. The trial court held that some personal

injury claims fell within the ambit of CUTPA. Connecticut

courts had adopted the criteria set out by the Federal

Trade Commission in its cigarette rule to determine if a

practice was unfair under CUTPA, and it was within the

province of the trier of fact to weigh the cigarette rule

factors as it saw fit.

Outcome

The trial court denied the merchant's motion to strike

the customer's CUTPA claim.

Judges: MINTZ, J.

Opinion by: Mintz

Opinion

MEMORANDUM OF DECISION RE MOTION TO

STRIKE # 160

In this action, the plaintiff, Douglas Mola, seeks to

recover damages from the defendant, Home Depot for

personal injuries allegedly sustained by the plaintiff

when he was struck by falling merchandise while

patronizing the defendant's store in Norwalk,

Connecticut. The defendant moves to strike the fifth

count of the plaintiff's second amended complaint

(complaint) on the grounds (1) that the Connecticut

Unfair Trade Practices Act (CUTPA), General Statutes

§ 42-110a et seq. was not meant to address personal

injuries of the type alleged here and (2) the plaintiff's

allegations concerning the defendant's motivation are

insufficient to state a claim under CUTPA. In response,

the plaintiff argues in his memorandum in opposition

that he has sufficiently pleaded his cause of action

under CUTPA.

"Whenever any party wishes to contest (1) the legal

sufficiency of the allegations on any complaint . . . that

party [*2] may do so by filing a motion to strike . . ."

Practice Book § 10-39; see also Peter-Michael, Inc. v.

Sea Shell Associates, 244 Conn. 269, 270, 709 A.2d

558 (1998). "A motion to strike admits all facts well

pleaded." Parsons v. United Technologies Corp., 243

Conn. 66, 68, 700 A.2d 655 (1997). The court "must

construe the complaint in the manner most favorable to

sustaining its legal sufficiency." (Internal quotationmarks

omitted.) Eskin v. Castiglia, 253 Conn. 516, 523, 753

A.2d 927 (2000).

The first issue raised by the defendant's motion is

whether the Connecticut Unfair Trade Practices Act

(CUTPA), General Statutes § 42-110a, et seq. applies

in personal injury cases. "The gradual process of judicial

inclusion and exclusion . . . has worked, in Connecticut,
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to include at least some personal injury claims within

the ambit of CUTPA." (Citations omitted; internal

quotation marks omitted.) Simms v. Candela, 45 Conn.

Supp. 267, 274, 711 A.2d 778 (1998). In Simms v.

Candela, the court noted that personal injury cases

involvingCUTPAclaims have comebefore theAppellate

Court, and although [*3] it was found in each case that

the injury was not caused by a CUTPA violation, "there

[was] no pronouncement--or even intimation . . . that

personal injury allegations and CUTPA claims do not

mix." Id., 275; see also Haesche v. Kissner, 229 Conn.

213, 640 A.2d 89 (1994); Murray v. Taylor, 65 Conn.

App. 300, 782 A.2d 702 (2001); Suarez v. Sordo, 43

Conn. App. 756, 685 A.2d 1144 (1996), cert. denied,

240 Conn. 906, 688 A.2d 334 (1997); Pagani v. BT II

Limited Partnership, 24 Conn. App. 739, 592 A.2d 397,

cert. dismissed, 220 Conn. 902, 593 A.2d 968 (1991).

Secondly, the defendant's motion to strike raises the

issue whether the plaintiff's allegations regarding the

defendant's motive is a sufficient basis to state a claim

under CUTPA. CUTPA states in relevant part that "no

person shall engage in unfair methods of competition

and unfair or deceptive acts or practices in the conduct

of any trade or commerce." "It is well settled that in

determining whether a practice violates CUTPA we

have adopted the criteria set out in the cigarette rule by

the federal trade commission for determining [*4] when

a practice is unfair." (Internal quotation marks omitted.)

Hartford Electric Supply Co. v. Allen-Bradley Co., 250

Conn. 334, 367-68, 736A.2d 824 (1999). "It is within the

trier's province to weigh the CUTPA factors as it sees fit.

The law prescribes no precise formula by which the

court should balance the criteria." Calandro v. Allstate

Insurance Co., 63 Conn. App. 602, 614, 778 A.2d 212

(2001). Accordingly, this court finds that the complaint

adequately alleges a CUTPA violation.

The court finds that the plaintiff's fifth count sufficiently

pleads a violation of CUTPA, therefore, the defendant's

motion to strike is hereby denied.

MINTZ, J.
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Opinion

MEMORANDUM OF DECISION RE MOTION TO

DISMISS, #102

I

STATEMENT OF PROCEEDINGS

OnAugust 29, 2012, the plaintiff, Charles Ngetich, filed

a two-count complaint against the defendants, John

Miller and Laura Tordenti. The action was brought

pursuant to 42 U.S.C. §1981, as enforced through 42

U.S.C. §1983. The plaintiff claims the defendants

violated his contract rights and subjected him to

retaliation because of his having complained of racially

discriminatory treatment by Central Connecticut State

University (University) personnel.

On October 10, 2012, the defendants filed a motion to

dismiss, along with an accompanying memorandum. In

addition, in support of the motion, the defendants filed

an affidavit of John Miller, an affidavit of Laura Tordenti,

and multiple letters and e-mails. On December 14,

2012, the plaintiff filed a memorandum in opposition to

the motion to dismiss. The plaintiff attached an affidavit

of Rebecca L. Johnson, and an affidavit of Charles

Ngetich. On December 26, 2012, the defendants filed a

reply memorandum in opposition to the motion to

dismiss. The matter was heard on October 31, 2013. At

the request of the court, on November [*2] 14, 2013, the

defendants filed amemorandumon the issue of allowing

the plaintiff to amend while the motion to dismiss on

subject matter jurisdiction is pending, and the plaintiff

filed a supplemental brief addressing the same issue.

II

THE COMPLAINT

The complaint alleges the following common facts. The

plaintiff is a black, African male, and a native of Kenya.

On May 12, 2005, the plaintiff was awarded a full

athletic scholarship for track and field/cross country at

the University. The plaintiff's scholarship provided for

the full payment of all tuition, costs, fees, room and

board, books and health insurance. The plaintiff was

eligible for renewal of said scholarship at the end of

each academic year.

There were multiple acts of discrimination and/or abuse

by the plaintiff's track coach, Kawecki. Most notably, in

the fall 2005 semester, the plaintiff was informed by

Kawecki that he had seen a television documentary

regarding an ethnic group in Kenya that drank blood as

a tribal ritual. Two weeks later, during a track team

meeting, Kawecki produced a cup of blood, and

demanded that the plaintiff drink it in the presence of

about ten team members. In addition to this incident,

the plaintiff [*3] was repeatedly mocked by his

teammates and Kawecki, who usually focused on the

plaintiff's presumed poverty, including the inability to

afford food.

The plaintiff became depressed from the constant

ridicule of him by Kawecki, and, because of his

depression, his athletic and academic performance

began to decline. By fall semester of 2007, the athletic

department removed the plaintiff from the track and
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field country teams. Around that time, the plaintiff's

scholarship was reduced, and was eventually reduced

to zero percent by the end of the spring semester of

2008. In January 2008, the plaintiff sought counseling

for his depression and suicidal tendencies, and, in

March 2009, the plaintiff made known publicly to the

University for the first time the abuse he had

experienced by making a report to the University's

"Office of Diversity and Equity."

The University's president, Miller, and vice president,

Tordenti, caused an investigation to be made into the

complaints of racial discrimination that had been made

by the plaintiff. Due to the investigation, the defendants

had reason to know that the University's personnel had

subjected the plaintiff to racially discriminatory conduct

resulting [*4] in his inability to perform under his contract

with the University. On June 26, 2009, the plaintiff sent

a written letter to Miller, seeking redress regarding his

treatment and the breach of his contract with the

University. The defendants refused to acknowledge any

wrongdoing on the part of the University or Kawecki,

and refused to take action to redress the racially

discriminatory conduct of University personnel that they

knew had resulted in the plaintiff's inability to perform

under the contract. By refusing to take such action, the

defendants condoned, ratified, and adopted said racially

discriminatory behavior. On September 1, 2009, the

plaintiff filed a civil action in the Superior Court, alleging

various claims arising out the discriminatory treatment.

On September 4, 2009, in retaliation for the plaintiff's

filing of the lawsuit in the Superior Court complaining of

racially discriminatory conduct, and for having

previously opposed the discriminatory conduct toward

him, the defendants caused the plaintiff's registration as

a student to be withdrawn.

In addition to these facts, count one alleges racial

retaliation against Miller. Count one further alleges that

Miller has at all [*5]material times been the president of

theUniversity. In addition, count one alleges thatMiller's

conduct had deprived the plaintiff of equal protection of

the laws enjoyed by white citizens, and that Miller acted

with malice toward the plaintiff and with conscious

disregard of the plaintiff's constitutional rights. Count

two alleges racial retaliation against Tordenti. Count two

also states that Tordenti has at all relevant times been

the vice president of the University. Furthermore, count

two alleges that Tordenti's conduct had deprived the

plaintiff of equal protection of the laws enjoyed by white

citizens, and that Tordenti acted with malice toward the

plaintiff and with conscious disregard of the plaintiff's

constitutional rights. For his emotional distress,

humiliation, embarrassment, and mental anguish, the

plaintiff asks for compensatory damages and attorneys

fees and costs.

III

DISCUSSION

"[A]motion to dismiss . . . properly attacks the jurisdiction

of the court, essentially asserting that the plaintiff cannot

as a matter of law and fact state a cause of action that

should be heard by the court." (Internal quotationmarks

omitted.) Santorso v. Bristol Hospital, 308 Conn. 338,

350, 63A.3d 940 (2013). [*6] "Amotion to dismiss tests,

inter alia, whether, on the face of the record, the court is

without jurisdiction." (Internal quotation marks omitted.)

Dayner v. Archdiocese of Hartford, 301 Conn. 759, 774,

23 A.3d 1192 (2012). "The grounds which may be

asserted in [a motion to dismiss] are: (1) lack of

jurisdiction over the subjectmatter; (2) lack of jurisdiction

over the person; (3) improper venue; (4) insufficiency of

process; and (5) insufficiency of service of process."

Zizka v. Water Pollution Control Authority, 195 Conn.

682, 687, 490 A.2d 509 (1985), citing Practice Book

§143, which is now §10-31. "Claims involving the

doctrines of common-law sovereign immunity and

statutory immunity, pursuant to [General Statutes]

§4-165, implicate the court's subjectmatter jurisdiction."

(Internal quotation marks omitted.) Kelly v. Albertsen,

114 Conn.App. 600, 605, 970 A.2d 787 (2009).

Accordingly, "a motion to dismiss is the appropriate

procedural vehicle to raise a claim that sovereign

immunity [or statutory immunity] bars the action."

(Internal quotation marks omitted.) Manifold v. Raga-

glia, 94 Conn.App. 103, 116, 891 A.2d 106 (2006).

Finally, claims of qualified immunity under federal

[*7] law are appropriately raised in a motion to dismiss.

See Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S.Ct.

2806, 86 L.Ed.2d 411 (1985) ("defendant pleading

qualified immunity is entitled to dismissal before the

commencement of discovery"); Traylor v. Gerratana,

AC No. 35242, 148 Conn. App. 605, 88 A.3d 552, 2014

WL839165 (Conn.App. 2014) (qualified immunity raised

in motion to dismiss §1983 claim); Day v. Smith, Supe-

rior Court, judicial district of New Haven, Docket No.

CV-07-4027999-S, 2008 Conn. Super. LEXIS 319

(February 11, 2008, Bellis, J.) (same); Bradley v. Cen-

tral Naugatuck Valley Help, Inc., Superior Court, judicial

district of Waterbury, Docket No. CV-95-0126436-S

(February 20, 1997, Vertefeuille, J.) (19 Conn. L. Rptr.

34, 1997 Conn. Super. LEXIS 463) (same).
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"In determining whether a court has subject matter

jurisdiction, every presumption favoring jurisdiction

should be indulged." New England Pipe Corp. v. North-

east Corridor Foundation, 271 Conn 329, 334-35, 857

A.2d 348 (2004), cert. denied, 544 U.S. 949, 125 S. Ct.

1711, 161 L. Ed. 2d 527 (2005).

"Trial courts addressing motions to dismiss for lack of

subject matter jurisdiction pursuant to §10-31(a)(1)may

encounter different situations, depending on the status

of the record in the case . . . [L]ack of subject matter

jurisdiction may be found [*8] in any one of three

instances: (1) the complaint alone; (2) the complaint

supplemented by undisputed facts evidenced in the

record; or (3) the complaint supplemented by undisputed

facts plus the court's resolution of disputed facts . . .

Different rules and procedures will apply, depending on

the state of the record at the time the motion is filed."

(Citation omitted; internal quotation marks omitted.)

Conboy v. State, 292 Conn. 642, 650-51, 974 A.2d 669

(2009).

"When a trial court decides a jurisdictional question

raised by a pretrial motion to dismiss on the basis of the

complaint alone, it must consider the allegations of the

complaint in their most favorable light . . . In this regard,

a court must take the facts to be those alleged in the

complaint, including those facts necessarily implied from

the allegations, construing them in a manner most

favorable to the pleader." (Internal quotation marks

omitted.) Conboy v. State, supra, 292 Conn. 651. "In

contrast, if the complaint is supplemented by undisputed

facts established by affidavits submitted in support of

the motion to dismiss . . . other types of undisputed

evidence . . . and/or public records of which judicial

noticemay [*9] be taken . . . the trial court, in determining

the jurisdictional issue, may consider these

supplementary undisputed facts and need not

conclusively presume the validity of the allegations of

the complaint . . . Rather, those allegations are tempered

by the light shed on them by the [supplementary

undisputed facts] . . . If affidavits and/or other evidence

submitted in support of a defendant's motion to dismiss

conclusively establish that jurisdiction is lacking, and

the plaintiff fails to undermine this conclusion with

counteraffidavits . . . or other evidence, the trial court

may dismiss the action without further proceedings . . .

If, however, the defendant submits either no proof to

rebut the plaintiff's jurisdictional allegations . . . or only

evidence that fails to call those allegations into question

. . . the plaintiff need not supply counteraffidavits or

other evidence to support the complaint, but may rest

on the jurisdictional allegations therein." (Citations

omitted; emphasis in original; internal quotation marks

omitted.) Id., 651-52. "[A]ffidavits are insufficient to

determine the facts unless . . . they disclose that no

genuine issue as to a material fact exists." (Internal

[*10] quotation marks omitted.) Id., 651 n.14.

The defendantsmove to dismiss the plaintiff's complaint

on the ground of lack of subject matter jurisdiction,

because of immunity or impossibility. As to immunity,

the defendants first argue that they, as state employees,

are immune from suit for any conduct in their official

capacity, under the doctrine of sovereign immunity. The

defendants further argue that the action against them is

only in their official capacity because there are not

sufficient allegations in the complaint to subject the

defendants to suit in their individual capacity.

The defendants also contend that, to the extent that

they are sued in their individual capacities, they are still

immune from the plaintiff's suit. Firstly, the defendants

argue that, as state employees, they are entitled to

immunity from suit, pursuant to General Statutes

§4-165. The defendants contend that the plaintiff has

not alleged facts to establish that the defendants'

conduct is not protected by the statute because it was

wanton, reckless, willful, intentional or malicious.

Secondly, the defendants argue that, to the extent that

they are sued in their individual capacity, they are

protected by qualified [*11] immunity. The defendants

contend that the plaintiff has not met his burden for

alleging facts sufficient to establish that rights

guaranteed to him by the constitution were clearly

violated or that the defendants should have reasonably

known of these violations.

Finally, the defendants argue that the impossibility of a

§1983 violation results in the court's lack of subject

matter jurisdiction over this claim. More specifically, the

defendants contend that there is no allegation in the

complaint that the defendants interfered with the

plaintiff's ability to enforce established contract rights by

impairing his access to the legal system.The defendants

note that the plaintiff instead alleges he filed his suit and

that the defendants then retaliated by withdrawing his

registration.

In response, the plaintiff does not argue that the

defendants are not immune from suit in their official

capacity, rather, the plaintiff contends that the

defendants are not immune from suit in their individual

capacity because he has alleged facts to establish that
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the defendants' conduct was wanton, reckless, or

malicious. Furthermore, the plaintiff argues that the

defendants' claim of impossibility ignores [*12] the

relevant case law regarding the violation of the rights of

students to be free of racial discrimination. The plaintiff

argues that it is an objectively reasonablematter that he

had a right to be free of racial discrimination in the

making and enforcing of his contract with the University.

The plaintiff contends that the defendants cannot

reasonably claim they lacked awareness of these

well-established rights. Moreover, the plaintiff argues

that the defendants misunderstood the plaintiff's

pleadings, and that the plaintiff is alleging that he is

entitled to make and enforce contracts, such as the

contract that he had as a student at the University,

without racial discrimination. Finally, the plaintiff also

argues that he should be permitted to amend his

pleadings in the event that the court finds any ambiguity

in the facts alleged.

IV

PERMISSION TO AMEND PLEADINGS

The preliminary question before the court is whether it

has the authority to permit an amendment to the

pleadings during the pendency of a motion to dismiss

for lack of subject matter jurisdiction, where the

amended complaint was not filed as of right. "Subject

matter jurisdiction involves the authority of the court to

adjudicate [*13] the type of controversy presented by

the action before it . . . [A] courts lacks discretion to

consider the merits of a case over which it is without

jurisdiction . . . The subject matter jurisdiction

requirement may not be waived by any party, and also

may be raised by a party, or by the court sua sponte, at

any stage of the proceedings . . ." (Internal quotation

marks omitted.) Keller v. Beckenstein, 305 Conn. 523,

531-32, 46 A.3d 102 (2012). "Once the question of

subject matter jurisdiction has been raised, cognizance

of it must be taken and the matter passed upon before

[the court] can move one further step in the cause; as

any movement is necessarily the exercise of

jurisdiction." (Internal quotation marks omitted.) Scha-

ghticoke Tribal Nation v. Harrison, 264 Conn. 829, 839

n.6, 826A.2d 1102 (2003). Thus, as a general rule, "it is

improper for the court to consider a motion to amend

prior to ruling on a motion to dismiss for lack of subject

matter jurisdiction." Simmons v. CVS Pharmacy, Inc.,

Superior Court, judicial district of Fairfield, Docket No.

CV-08-5021084-S, 2009 Conn. Super. LEXIS 1658

(June 17, 2009, Hiller, J.); see also Federal Deposit Ins.

Corp. v. Peabody, N.E., Inc., 239 Conn. 93, 99, 680

A.2d 1321 (1996).

There [*14] are certain instances when an amended

complaintmay be considered even if amotion to dismiss

was previously filed. Most notably, a complaint may be

amended before the court addresses a motion to

dismisswhen the plaintiff seeks to amend the complaint,

pursuant to Practice Book §10-59, within thirty days of

the return date. See Dauti v. Stop & Shop Supermarket

Co., 90Conn.App. 626, 640, 879A.2d 507, cert. denied,

276 Conn. 902, 884 A.2d 1025 (2005). The provisions

of Practice Book §10-59 do not apply to the present

case because the original complaint presented a return

date of September 4, 2012, and the thirty-day

amendment period has passed.

Nevertheless, the plaintiff contends that the court has

authority to permit an amendment to the pleadings

during the pendency of a motion to dismiss. In his

supplemental brief in opposition to themotion to dismiss,

the plaintiff contends that the facts alleged in the

complaint are enough to establish subject matter

jurisdiction, and that he requests to amend the complaint

"only to the extent that the court finds some ambiguity in

the factual statements." The plaintiff argues that, under

such circumstances, the court has discretion to permit

[*15] the amendment. The plaintiff, however, cites to no

authority that directly supports his argument. Instead,

the plaintiff contends that there are exceptions where

the courts sometimes permit the amendment of

pleadings while a motion to dismiss is pending.

First, the plaintiff points to General Statutes §52-109,

which, evenwhere subjectmatter jurisdiction is involved,

"is meant to give the trial court's jurisdiction for the

limited purpose of determining if the action should be

saved from dismissal by the substitution of plaintiffs."

(Internal quotation marks omitted.) Rana v. Terdjanian,

136 Conn.App. 99, 111, 46 A.3d 175, cert. denied, 305

Conn. 926, 47 A.3d 886 (2012). This statute is not

applicable to the present case and is merely a narrow

exception.

Second, the plaintiff argues that there is also a division

in the Superior Court as to whether amendment of a

defective pleading in medical malpractice cases is an

appropriate response to a pending motion to dismiss,

pursuant to General Statutes §52-190a. In the present

case, however, a motion to dismiss for subject matter

jurisdiction is involved, which is distinguishable from a

motion to dismiss pursuant to §52-190a. A motion to
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dismiss [*16] under §52-190a is not controlled by subject

matter jurisdiction analysis. Ward v. Ramsey, Superior

Court, judicial district of New Haven, Docket No. CV-09

-5028840-S, 2010 Conn. Super. LEXIS 873 (April 12,

2010, Corradino, J.).

Finally, the plaintiff notes that federal courts have

permitted the opportunity to amend a complaint even

where there has been a determination of some infirmity

in the pleadings. The plaintiff, however, cites to cases

that involve the federal motion to dismiss, pursuant to

rule 12(b)(6) of the Federal Rules of Civil Procedure.

Such amotion is similar to themotion to strike under the

Practice Book in Connecticut. Lotto v. Hamden Board of

Education, Superior Court, judicial district of New Ha-

ven, Docket No. CV-05-4010436-S (February 21, 2006,

Silbert, J.) (40 Conn. L. Rptr. 713, 713, 2006 Conn.

Super. LEXIS 599, *3). As such, the cases cited by the

plaintiff are not applicable to themotion to dismiss in the

present case.

Because there is no authority to suggest that any of the

limited exceptions to the general rule apply to the

present case, the plaintiff will not be allowed to amend

his pleadings, and the court will address the motion to

dismiss in the context of the allegations of the pending

complaint.

IV

SOVEREIGN IMMUNITY

The [*17] plaintiff has brought this action pursuant to 42

U.S.C. §19811 as enforced through §1983.2 Title 42 of

the United States Code, §1983, provides in relevant

part: "Every person who, under color of any statute,

ordinance, regulation, custom, or usage, of any State or

Territory or the District of Columbia, subjects, or causes

to be subjected, any citizen of the United States or other

person within the jurisdiction thereof to the deprivation

of any rights, privileges, or immunities secured by the

Constitution and laws, shall be liable to the party injured

in an action at law . . ." "The United States Supreme

Court has repeatedly expressed that [t]o state a claim

under [42 U.S.C.] §1983, a plaintiff must allege the

violation of a right secured by the Constitution and laws

of the United States, and must show that the alleged

deprivation was committed by a person acting under

color of state law." (Internal quotation marks omitted.)

Tuchman v. State, 89 Conn.App. 745, 762, 878 A.2d

384, cert. denied, 275Conn. 920, 883A.2d 1252 (2005).

"The United States Supreme Court has asserted that

[f]ederal law is enforceable in state courts . . . because

theConstitution and laws passed pursuant to it [*18] are

as much laws in the States as laws passed by the state

legislature . . . [Thus,] [s]tate courts have concurrent

jurisdiction over claims brought under §1983 . . .

Nevertheless, [c]onduct by persons acting under color

of state law which is wrongful under 42 U.S.C. §1983 .

. . cannot be immunized by state law. A construction of

the federal statute which permitted a state immunity

defense to have controlling effect would transmute a

basic guarantee into an illusory promise; and the

supremacy clause of the Constitution insures that the

proper construction may be enforced . . . The elements

of, and the defenses to, a federal cause of action are

defined by federal law . . . We have embraced these

principles in our decisions as well." (Citations omitted;

internal quotation marks omitted.) Sullins v. Rodriguez,

281 Conn. 128, 133-34, 913 A.2d 415 (2007).

1 Section 1981 provides in full: "(a) Statement of equal rights.All persons within the jurisdiction of the United States shall have

the same right in every State and Territory to enter and enforce contracts, to sue, be parties, give evidence and to the full and

equal benefit of all laws and proceedings for the security of persons and property [*19] as is enjoyed by white citizens, and shall

be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other. (b) 'Make and

enforce contracts' defined. For purposes of this section, the term 'make and enforce contracts' includes the making,

performance, modification, and termination of contracts, and the enjoyment of all benefits, privileges, terms, and conditions of

the contractual relationship. (c) Protection against impairment. The rights protected by this section are protected against

impairment by nongovernmental discrimination and impairment under color of State law."

2 Section 1983 provides in full: "Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any

State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person

within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws,

shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any

action brought against a judicial officer for an act [*20] or omission taken in such officer's judicial capacity, injunctive relief shall

not be granted unless a declaratory decree was violated or declaratory relief was unavailable. For the purposes of this section,

any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of

Columbia."
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"[T]he SupremeCourt has taken the view that Congress

did not intend to defeat traditional notions of sovereign

immunity in enacting §1983."3 Id., 140. "[S]tate officials

sued for money damages in their official capacities are

not 'persons' within the meaning of §1983 because the

action against them is one against the office and, thus,

no different from an action against the state itself." Id.,

141. "State officials are, however, 'persons' within the

meaning of §1983 and may be held personally liable

when sued as individuals for actions taken in their

official capacities and, thus, under color of law." Id.

The "[distinction] between official and [*21] individual

capacity suits . . . hinges upon from whom the plaintiff

seeks a remedy. Official capacity suits seek, in all

aspects other than the party named as defendant, to

impose liability on the government. Personal capacity

suits, in contrast, aim to impose liability directly on

officials for actions taken under color of state law."

Yorktown Medical Laboratory, Inc. v. Perales, 948 F.2d

84, 87 (2nd Cir. 1991). "To determine whether a suit is

against a defendant in his or her official or individual

capacity federal courts may look to how the complaint is

drafted, the defenses raised and other factors. See,

e.g., Shabazz v. Coughlin, 852 F.2d 697, 700 (2d Cir.

1988) ('Notwithstanding the complaint's ambiguous

language and the defendants' numerous affirmative

defenses, Shabazz's request for punitive and

compensatory damages, coupled with the defendants'

summary judgment motion on qualified immunity but

not Eleventh Amendment grounds, suggests that the

parties believed that this action is a personal capacity

suit')." Wright v. DeSantis, Superior Court, judicial dis-

trict of New Haven, Docket No. CV-09-032806-S, 2011

Conn. Super. LEXIS 1644 (June 15, 2011, Wilson, J.).

"[T]he vast majority of [the federal circuit [*22] courts]

apply the 'course of proceedings' test to determine

whether suit has been brought against a state official as

an official or as an individual."4Moore v. Harriman, 272

F.3d 769, 773 (6th Cir. 2001), cert. denied sub nom.

McBroom v. Moore, 536 U.S. 922, 122 S.Ct. 2586, 153

L.Ed.2d 776 (2002). "In place of express pleading, we

look to the totality of the complaint as well as the course

of proceedings to determine whether the defendants

were providedwith sufficient notice of potential exposure

to personal liability." Yorktown Medical Laboratory, Inc.

v. Perales, supra, 948 F.2d 88-89 (2nd Cir. 1991). One

of the factors the court may consider is whether "the

complaint seeks punitive damages, which are not

available against the state." Rodriguez v. Phillips, 66

F.3d 470, 482 (2nd Cir. 1995). In the end, "[i]n order to

determine whether a state official is sued in his official

or personal capacity, reference should be made to the

'capacity in which the state officer is sued, not the

capacity in which the officer inflicts the alleged injury.'

Hafer v. Melo, 502 U.S. 21, 26, 112 S. Ct. 358, 116 L.

Ed. 2d 301 (1991)." [*23]Kroll v. Steere, Superior Court,

judicial district of New London, Docket No. CV-99-

549783-S, 1999 Conn. Super. LEXIS 2256 (August 13,

1999, Mihalakos, J.).

The defendants' memorandum in support of the motion

to dismiss states: "It should be noted there are no

allegations in the complaint that defendants Miller and

Tordenti are sued in their individual [*24] capacities.

Rather, there is only a cryptic '(I/O)' in the case caption.

Defendants submit that such reference is not sufficient

to subject Miller and Tordenti to suit in their individual

capacities."

In the present case, the summons directs service to the

defendants' work address at the University, and not to

their personal homeaddresses.5Further, the allegations

in the complaint focus on the defendants' conduct while

performing their official duties, specifically failing to take

action to redress the plaintiff's complaints of racial

discrimination by the athletic coach and department,

3 "Sovereign immunity also applies to . . . claims [brought] pursuant to §1981."Perillo v. Quiros, Superior Court, judicial district

of New Haven, Docket No. CV-12-5034247-S, 2012 Conn. Super. LEXIS 2798 (November 14, 2012, Wilson, J.).

4 The widely cited test set forth in Spring v. Constantino, 168 Conn. 563, 362 A.2d 871 (1975), used to determine whether a

state action against defendants is in individual or official capacities, is not applicable to §1983 claims. "'[A]lthough the test set

forth in Spring [v. Constantino, supra, 563,] and Miller [v. Egan, 265 Conn. 301, 828 A.2d 549 (2003),] is an appropriate

mechanism for our state courts to determine the capacity in which the named defendants are sued in actions asserting

violations of state law, to employ that test to divest state courts of jurisdiction to hear otherwise cognizable §1983 claims would

be to erect a constitutionally impermissible barrier to the vindication of federal rights. See Howlett v. Rose, [496 U.S. 356, 110

S.Ct. 2430, 110 L.Ed.2d 332 (1990)].' Sullins v. Rodriguez, [supra, 281 Conn. 128]." (Internal quotation marks omitted.)Wright

v. DeSantis, supra, Superior Court, Docket No. CV-09-5032806-S.

5 See Perillo v. Quiros, Superior Court, judicial district of New Haven, Docket No. CV-12-5034247-S, 2012 Conn. Super.

LEXIS 2798 (November 14, 2012, Wilson, J.) (summons listing the defendants' work addresses, and not their residence

addresses, serves as evidence that the state is the real party against whom relief is sought); Roberts v. Jalowiec, Superior
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and causing the plaintiff's registration at the University

to be withdrawn. In addition, in count one, the plaintiff

identified Miller as the president of the University "at all

material times herein," and in count two, the plaintiff

identified Tordenti as the vice president of the University

"at all material times herein." Furthermore, prior to

explicitly stating that the defendants were president and

vice president of the University at all material times, the

complaint identified the parties by both name and title,

as "CCSU [Central Connecticut State University]

President John Miller" and "Vice President [*25] Laura

Tordenti." Thus, the language in the complaint suggests

that the plaintiff is bringing the present action against

the defendants solely in their official capacities, but that

language is not compelling because it focuses upon the

capacity in which the defendants inflicted the alleged

injury rather than in which they are sued. See Hafer v.

Melo, supra, 502 U.S. 26.

Other parts of the complaint suggest a different reading.

The heading parenthetically adds "I/O" next to each of

the defendants' names. The summons also uses the

"I/O" legend.6 There, the defendants are identified as

"Miller, John (I/O) Central Connecticut State University

1615 Stanley Street New Britain, CT 06050," [*26] and

"Tordenti, Laura (I/O) Central Connecticut State

University 1615 Stanley Street New Britain, CT 06050."

Although the "I/O" may stand for "individual and official

capacities," it cannot be considered an express

allegation that the defendants are being sued in their

individual capacities. On the other hand, the return of

service specifically states the defendants were each

served in hand, in both their individual and official

capacities. The return of service states that the marshal

"left a true and attested copy of the original writ,

summons and complaint with and in the hands of each

of the within named defendants John Miller, individual

capacity; John Miller, official capacity; Laura Tordenti,

individual capacity and Laura Tordenti, official capacity,

in the said town of New Britain." The representations

made by the marshal in the return of service are

presumptively true; Tax Collector v. Stettinger, 79 Con-

n.App. 823, 825, 832 A.2d 75 (2003) (A marshal's

"return is prima facie evidence of the facts stated

therein"); and provide the court with the basis for a

reasonable inference that "I/O" used in the heading and

body of the complaint refers to "Individual" and "Official."

Finally, [*27] although the plaintiff did not claim "punitive

damages" specifically, he seek attorneys fees and

costs.7 In his memorandum, he does point to the

allegations that the defendants actions were wanton

and wilful and malicious, arguing that such allegations

overcome the statutory immunity granted individuals

under General Statutes §4-165.8

Finally, the court makes note from the course of the

proceedings beginningwith plaintiff's first filing [*29] suit

against the University in 2009, that the plaintiff has been

unsuccessful in avoiding dismissal of his claims, in part,

because of sovereign immunity. It is not an

unreasonable inference, therefore, to conclude that the

plaintiff now seeks to avoid dismissal on the grounds of

Court, judicial district of Waterbury, Docket No. CV-11-6008127, 2012 Conn. Super. LEXIS 1379 (May 30, 2012, Dooley, J.)

(summons listing the defendant's work address is evidence that he was sued in official capacity).

6 "[T]he identities of the parties are determined by their description in the summons." Hultman v. Blumenthal, 67 Conn.App.

613, 620, 787 A.2d 666, cert. denied, 259 Conn. 929, 793 A.2d 253 (2002).

7 "Punitive damages . . . are awarded when the evidence shows a reckless indifference to the rights of others or an intentional

and wanton violation of those rights." (Citations omitted; internal quotation marks omitted.) Fidelity & Deposit Co. of Maryland

v. Bradley, Superior Court, judicial district of Hartford, Docket No. CV-94-0544726-S, 1997 Conn. Super. LEXIS 3473 (Dec. 22,

1997, Mulcahy, J.). The Connecticut Supreme Court has declared that punitive and exemplary damages are "merely alternate

labels for the same remedy." Alaimo v. Royer, 188 Conn. 36, 42, 448 A.2d 207 (1982). Exemplary damages consist of

reasonable expenses incurred in litigation, less taxable costs, and may include the [*28] costs of bringing the action and

attorneys fees. Id.

8 Section 4-165 statutory immunity does not apply in the present case insofar as there are no state claims in this federal §1983

action. "Conduct by persons acting under color of state law which is wrongful under 42 U.S.C. §1983 . . . cannot be immunized

by state law. A construction of the federal statute which permitted a state immunity defense to have controlling effect would

transmute a basic guarantee into an illusory promise; and the supremacy clause of the Constitution insures that the proper

construction may be enforced . . . The elements of, and the defenses to, a federal cause of action are defined by federal law

. . ." (Emphasis added; internal quotation marks omitted.) Sullins v. Rodriguez, 281 Conn. 128, 134, 913A.2d 415 (2007). Thus,

"[s]ince §1983 is a federal statute, the law of our state requires that the court apply federal immunity law rather than basing the

immunity on General Statutes §4-165." Crooker v. Allen, Superior Court, judicial district of Hartford, Docket No.

CV-07-5011602-S, 2008 Conn. Super. LEXIS 691 (March 27, 2008, Dubay, J.).
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sovereign immunity by bringing this action against these

defendants individually.

Based on the totality of pleadings and other relevant

factors, and on the dictate that every presumption

favoring jurisdiction should be indulged, the court

concludes the defendants were sued not only in their

official capacities but also in their individual capacities.

Insofar as the present action against the defendants

has been brought against them is in their official

capacities, they are not "persons" within the meaning of

§1983; Sullins v. Rodriguez, supra, 281 Conn. 141; and

the motion to dismiss those claims is granted.

Insofar as the present action against the defendants

has been brought against them in their individual

capacities, theymay be held personally liable formoney

damages unless, as argued by the defendants, the

action is dismissed on the grounds of qualified immunity.

1) Qualified Immunity

"[A] claim for qualified [*30] immunity from liability for

damages under [42 U.S.C.] §1983 raises a question of

federal law . . . and not state law. Therefore, in reviewing

these claims of qualified immunity we are bound by

federal precedent, and may not expand or contract the

contours of the immunity available to government

officials . . . Qualified immunity shields government

officials performing discretionary functions from liability

for civil damages insofar as their conduct does not

violate clearly established statutory or constitutional

rights of which a reasonable personwould have known."

(Citation omitted; internal quotation marks omitted.)

Morgan v. Bubar, 115 Conn.App. 603, 625, 975 A.2d 59

(2009). Qualified immunity reflects the "concern that for

the public benefit, public officials be able to perform

their duties unflinchingly and without constant dread of

retaliation." Amore v. Novarro, 624 F.3d 522, 530 (2d

Cir. 2010). The standard "is forgiving and protects all

but the plainly incompetent or those who knowingly

violate the law." (Internal quotation marks omitted.) Id.

"[Qualified immunity] is only available to those

defendants sued in their personal capacities. See

Moore v. Wynnewood, 57 F.3d 924, 929 n.4 (10th Cir.

1995) [*31] ('the defense of qualified immunity only

applies to [defendants] sued in [their] individual

capacit[ies]')."Walker v. Board of Trustees, 76 F.Sup.2d

1105, 1109 (Colo. 1999).

"In Saucier [v. Katz, 533 U.S. 194, 121 S.Ct. 2151, 150

L.Ed.2d 272 (2001)], this Court mandated a two-step

sequence for resolving government officials' qualified

immunity claims. First, a court must decide whether the

facts that a plaintiff has alleged . . . or shown . . . make

out a violation of a constitutional right . . . Second, if the

plaintiff has satisfied this first step, the court must decide

whether the right at issue was 'clearly established' at

the time of the defendant's alleged misconduct."

(Citations omitted.) Pearson v. Callahan, 555 U.S. 223,

232, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009); see also

Traylor v. Gerratana, supra, 148 Conn. App. 605, 88

A.3d 552, 2014 WL 839165. In reconsidering this

analysis, the court in Pearson v. Callahan, supra, 555

U.S. 223, concluded: "[W]hile the sequence set forth . .

. is often appropriate, it should no longer be regarded as

mandatory. The judges of the district courts and the

courts of appeals should be permitted to exercise their

sound discretion in deciding which of the two prongs

[*32] of the qualified immunity analysis should be

addressed first in light of the circumstances in the

particular case at hand." Id., 236. In interpreting the

two-step qualified immunity sequence, the Connecticut

Supreme Court stated: "A [governmental] defendant

will be entitled to qualified immunity if either (1) his

actions did not violate clearly established law or (2) it

was objectively reasonable for him to believe that his

actions did not violate clearly established law." (Internal

quotation marks omitted.) Brooks v. Sweeney, 299

Conn. 196, 217-18, 9 A.3d 347 (2010). Thus, the

defendants in the present case will be entitled to

qualified immunity if either (1) their actions did not

violate clearly established law or (2) it was objectively

reasonable for them to believe that their actions did not

violate clearly established law.

"In determining whether a particular right was clearly

established at the time an official acted, courts typically

consider (1) whether the right in question was defined

with reasonable specificity; (2) whether the decisional

law of the Supreme Court and the applicable circuit

court support the existence of the right in question; and

(3) whether under preexisting [*33] law a reasonable

defendant official would have understood that his or her

acts were unlawful." (Internal quotation marks omitted.)

Bradway v. Gonzales, 26 F.3d 313, 318 (2d Cir. 1994).

Importantly, when faced with a qualified immunity

defense, a court should consider the specific scope and

nature of a defendant's qualified immunity claim. That

is, a determination of whether the right at issue was

clearly established must be undertaken in light of the

specific context of the case, not as a broad general

proposition. Saucier v. Katz, supra, 533 U.S. 201; see

also Zieper v. Metzinger, 474 F.3d 60, 67-68 (2d Cir.
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2007) (noting that the qualified immunity analysis must

be undertaken in a "particularized" sense). "The

contours of the right must be sufficiently clear that a

reasonable official would understand that what he is

doing violates that right." (Internal quotation marks

omitted.) Distiso v. Wolcott, 352 Fed.Appx. 478, 481

(2009), citing Anderson v. Creighton, 483 U.S. 635,

640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987).

Although the entire present action is brought pursuant

to §1981, as enforced through §1983, the plaintiff

appears to be raising the following specific claims.

Firstly, [*34] the plaintiff has a right to be free of racial

discrimination in themaking and enforcing of his contract

with the University. Secondly, the defendants retaliated

against him by failing to take appropriate action to

redress the racial discrimination that had been inflicted

at the hands of University personnel and thereby

condoned, ratified, and adopted the racially

discriminatory treatment. Finally, the defendants

retaliated against him by withdrawing his registration as

a student of the University because he had filed an

action in Superior Court complaining of racially

discriminatory conduct and for having previously

opposed the discriminatory conduct toward him.9

In arguing that the defendants should have and indeed

did know that his rightswere violated, the plaintiff applies

an impermissibly broad interpretation of the specific

"clearly established right." As discussed, the qualified

immunity analysis must be undertaken in a

"particularized" sense, and a determination of whether

the right at issue was clearly established must be

undertaken in light of the specific context of the case,

not as a broad proposition.

a) Plaintiff's right to be free of racial discrimination in the

making and enforcing of his athletic scholarship contract

with the University10

As mentioned, in this §1981/1983 action, the plaintiff

alleges that the defendants should have known that he

has a right to be free of racial discrimination in the

making and enforcing of his contract with the University,

and that the defendants, nevertheless, deprived the

plaintiff of his right. In the present case, the plaintiff

9 The defendants misinterpret the claims brought by the plaintiff by arguing that the plaintiff's §1981 cause of action is based

entirely on the claim that the defendants withdrew the plaintiff's registration as a student in retaliation for the filing of another

action by the plaintiff. Furthermore, the defendants incorrectly rely on the holding inPatterson v. McLeanCredit Union, 491 U.S.

164, 109 S.Ct. 2363, 105 L.Ed.2d 132 (1989), which was superceded, in relevant part, by a 1991 amendment to the statute.

"In Patterson v. McLean Credit Union, [supra, 491 U.S. 176-77], [*35] the Supreme Court held that §1981 only granted two

discrete rights: the right to make contracts, which 'extends only to the formation of the contract, but not to problems that may

arise later from the conditions of continuing employment,' and the right to enforce contracts, which 'embraces protection of a

legal process, and of a right of access to legal process, that will address and resolve contract-law claims without regard to race.'

Id. Through the Civil Rights Act of 1991, Congress amended §1981, redesignating the original text as §1981(a) and adding

subsections (b) and (c). Subsection (b), effectively overruling Patterson, provides that 'the term make and enforce contracts

includes the making, performance, modification, and termination of contracts, and the enjoyment of all benefits, privileges,

terms, and conditions of the contractual relationship.' Thus, under the amended §1981, an employee may bring a cause of

action against an employer for racially discriminatory conduct that occurs after the contractual employment relationship has

been formed; under the unamended §1981, an employee could not." (Internal quotationmarks omitted.)VerizonMaryland, Inc.

v. RCN Telecom Services, Inc., 232 F.Sup.2d 539, 554 n.7 (D.Md. 2002).

Here, [*36] the defendants argue that §1981 only provides relief where the plaintiff alleges that the defendants interfered with

the plaintiff's ability to enforce established contract rights by impairing access to the legal system. The defendants' argument

is without merit due to the 1991 amendment's expansion of the §1981 causes of action.

10 Section 1981 actions, including actions involving allegations of retaliation, are generally raised only in the employment

context. See Bishop v. Henry Modell & Co., Docket No. CV08CV7541, 2009 U.S. Dist. LEXIS 104830 (NRB). (S.D.N.Y.

November 10, 2009). Nevertheless, "[§]1981 applies to the [p]laintiff's [*37] claims because the relationship between university

and student is contractual in nature." Miller v. Thomas Jefferson University Hospital, 908 F.Sup.2d 639, 650 (E.D.Pa. 2012)

(holding that §1981 applies where the plaintiff, anAfrican-American female student, was alleging discrimination, retaliation, and

hostile work environment claims after being dismissed from private university's nurse anesthetist program); see also Boyd v.

Feather River Community College District, Docket No. 2:11CV0231 JAM-EFB, 2011 U.S. Dist. LEXIS 121683 (E.D.Cal.

October 20, 2011) (holding that "contract for purposes of Section 1981 for services exists between schools and the students"),

citing toGratz v. Bollinger, 539 U.S. 244, 275 n.23, 123 S.Ct. 2411, 156 L.Ed.2d 257 (2003), and Runyon v. McCrary, 427 U.S.

160, 172, 96 S.Ct. 2586, 49 L.Ed.2d 415 (1976).
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alleges in his complaint that his scholarship constituted

[*38] an express written contract between him and the

University. Based upon the allegations in the complaint,

the contract in question was a full athletic scholarship

that was made in exchange for the plaintiff's agreement

to perform as an athlete for the University on the men's

track and field/cross country team. The plaintiff was

eligible for renewal of the scholarship at the end of each

academic year.

In the present case, it is uncontested that the defendants

did not know about the discriminatory actions taken by

the coach and other students, until after the plaintiff had

been removed from the track team, and had his

scholarship reduced and eventually eliminated.

Furthermore, the defendants were not even involved in

either the removal of the plaintiff from the track team, or

in the reduction and eventual elimination of the plaintiff's

scholarship.

The only issue is whether the subsequent response by

the defendants, as high ranking officials in theUniversity,

to the plaintiff'sMarch 2009 report and other subsequent

complaints, was such that a reasonable official would

know that he was violating a clearly established right.

Under §1983, an individual may not be held liable

"merely because [*39] he held a high position of

authority, but can be held liable if he was personally

involved in the alleged deprivation." (Internal quotation

omitted.) Back v. Hastings on Hudson Union Free

School District, 365 F.3d 107, 127 (2d Cir. 2004). To

show personal involvement, a plaintiff must produce

evidence that: "(1) the defendant participated directly in

the alleged constitutional violation, (2) the defendant,

after being informed of the violation through a report or

appeal, failed to remedy the wrong, (3) the defendant

created a policy or custom under which unconstitutional

practices occurred . . . (4) the defendant was grossly

negligent in supervising subordinates who committed

the wrongful acts, or (5) the defendant exhibited

deliberate indifference . . . by failing to act on information

indicating that unconstitutional acts were occurring."

(Emphasis added.) Colon v. Coughlin, 58 F.3d 865, 873

(2d Cir. 1995). "Deliberate indifference to discrimination

can be shown from a defendant's actions or inaction in

light of known circumstances." Gant ex rel. Gant v.

Wallingford Board of Education, 195 F.3d 134, 141

(1999).

In the present case, because there is no direct violation

of the right [*40] to be free of racial discrimination in the

making and enforcing of his contract by the defendants,

the plaintiff must establish that there was, nonetheless,

some other type of personal involvement by the

defendants. The plaintiff does not allege or argue that

the defendants created a policy or custom under which

unconstitutional practices occurred, or that the

defendants were grossly negligent in supervising

subordinates who engaged in wrongful conduct. Thus,

under the present facts, the plaintiff must show either

that the defendants, after being informed of the violation

through a report or appeal, failed to remedy the wrong,

or that the defendants exhibited deliberate indifference

by failing to act on information indicating that

unconstitutional acts were occurring.

Here, the plaintiff alleges that he made his complaints

about the discriminatory treatment by his coach known

to the defendants in March 2009, by filing a report with

theUniversity's office of diversity and equity. The plaintiff

further alleges that the defendants caused an

investigation to be made into the complaints but failed

to redress the racially discriminatory treatment that was

found. Moreover, on June 26, 2009, [*41] the plaintiff

sent a written letter to Miller seeking redress regarding

his treatment and the breach of his contract with the

University. Furthermore, before August 2009, Rebecca

Johnson, the former Associate in Diversity and Equity,

informedTordenti that therewas at least the appearance

that the conduct of Kawecki toward the plaintiff was

potentially discriminatory. (Affidavit of Johnson.) Thus,

the plaintiff claims that the defendants refused to

acknowledge any wrongdoing on the part of the

University or Kawecki and refused to take action to

redress the racial discrimination, despite knowing about

said discrimination.

These allegations, taken together, do not show that the

defendants should have known that their actions were

violating a clearly established law. Firstly, the plaintiff

does not allege that there was any disparate treatment

by the defendants. Secondly, the undisputed facts show

that the defendants' immediate response was

reasonable under the known circumstances. Namely,

when the defendants learned about the alleged

discriminatory conduct, they pursued an investigation

into the plaintiff's related complaints. Finally, the plaintiff

does not identify what reasonable [*42] actions the

defendants should have taken under the known

circumstances, or even what actions the defendants

were required or authorized to take pursuant to school

policies. In other words, the plaintiff does not provide

information that would adequately identify the precise

nature of the right that is allegedly being violated by

these defendants.
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Likewise, it is not clear what "redress" the plaintiff was

seeking from theUniversity at the time he sent a letter to

defendant John Miller. The plaintiff only makes vague

references to the defendants' failure to redress the

racially discriminatory conduct of University personnel

that they knew had resulted in the plaintiff's inability to

perform under the contract.

Finally, the undisputed submitted evidence shows that

the defendants attempted to provide redress to the

plaintiff's complaints through a settlement offer.

Specifically, the plaintiff recalls "a meeting with Laura

Tordenti in an effort to resolve the complaints of racial

discrimination that [the plaintiff] had against Kawecki at

the university. The university was well aware that [the

plaintiff] had complained of discrimination and this is

why they made a settlement offer to [the [*43] plaintiff]

on or about August 11, 2009." (Affidavit of Charles

Ngetich.) The plaintiff also states that he was "told that

if [he] did not accept the offer that was made by the

university, they would cause [him] to be withdrawn from

school registration." (Affidavit of Charles Ngetich.) The

defendants' discussions and attempts to reach a

settlement agreement with the plaintiff fall short of

deliberate indifference. Moreover, the courts even

encourage attempts to reach a settlement agreement.

SeeDiStiso v. Wolcott, Docket No. 3:05CV01910, 2006

U.S. Dist. LEXIS 83835 (D.Conn. November 16, 2006)

("In addition to the fact that federal law encourages

settlement agreements instead of protracted litigation,

see In re Tamoxifen Citrate Antitrust Litigation, 429 F.3d

370, 386 (2d Cir. 2005), neither [the defendant] Dr.

Smyth's effort to negotiate a settlement with theDiStisos

nor his alleged failure to transfer Nicholas when the

DiStisos didn't agree to his terms can be found to

constitute deliberate indifference to their complaints of

racial harassment of Nicholas").

In the end, the defendants did not violate a clearly

established law to the extent that the defendants' alleged

interference with the plaintiff's right to [*44] be free of

racial discrimination in the making and enforcing of his

athletic scholarship contract with theUniversity ismerely

a failure to provide a satisfactory settlement offer.

Furthermore, the plaintiff does not provide sufficient

information for the court to find that there was any other

violation of clearly established law by the defendants,

under the known circumstances. Thus, based on the

known facts, it was objectively reasonable for the

defendants at the time of the challenged action to

believe that their actions were lawful.

b. Retaliation Against the Plaintiff by Failing to Take

AppropriateAction to Redress the Racial Discrimination

That Had Been Inflicted at the Hands of University

Personnel

In this §1981/1983 action, the plaintiff alleges that the

defendants retaliated against him through failing to take

appropriate action to redress the racial discrimination

that had been inflicted at the hands of University

personnel. For the reasons discussed in the prior

subsection, it was objectively reasonable for the

defendants, at the time of the challenged action, to

believe that that they took proper actions to redress the

alleged racial discrimination that had been inflicted

[*45] at the hands of University personnel. In particular,

the defendants caused an investigation to be made,

held meetings with the plaintiff and made a settlement

offer. Furthermore, the plaintiff does not allege what

reasonable actions the defendants should have taken

under the known circumstances. For example, the

plaintiff does not describe the actions that the

defendants were required or even authorized to take

pursuant to University policies. Similarly, it is not clear

what redress the plaintiff was seeking from the

University at the time he sent the letter to defendant

John Miller. As such, the plaintiff does not sufficiently

identify the precise nature of the right that is allegedly

being violated. Finally, the defendants did not violate a

clearly established law to the extent that the defendants'

alleged failure to provide adequate redress is merely a

failure to provide a satisfactory settlement offer.

c. The Plaintiff'sWithdrawn RegistrationAs a Student of

the University

In this §1981/1983 action, the plaintiff alleges that the

defendants caused the plaintiff's registration as a

student of the University to be withdrawn in retaliation

for his filing of another action in Superior [*46] Court

complaining of racially discriminatory conduct, and for

having previously opposed the discriminatory conduct

toward him. The plaintiff's claim is unpersuasive

because it was objectively reasonable for the

defendants to believe that they caused the plaintiff's

registration to be withdrawn for a lawful and

nondiscriminatory reason. Pursuant to the University

policy, the plaintiff's course enrollments were subject to

cancellation when he failed to make payments for the

fall 2009 semester and to clear any outstanding

balances by August 31, 2009. (Affidavit of Laura

Tordenti; Affidavit of John Miller; Defendants' Exhibit 3;

Defendants' Exhibit 4/Plaintiff's Exhibit 1.) In fact, the

undisputed evidence suggests that the defendants even

made attempts to accommodate the plaintiff.
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Specifically, pursuant to the University's policies,

students who have outstanding bills with the University

are unable to register for classes until debts are paid,

and this is accomplished by placing a financial hold on

the students' account. (Affidavit of Laura Tordenti;

Affidavit of JohnMiller.) Payment of tuition and fees was

due in July 15, 2009, yet the defendants authorized the

removal of the financial [*47] hold on the plaintiff's

account even though the plaintiff had not paid the

outstanding balance. (Affidavit of Laura Tordenti;

Affidavit of John Miller; Defendants' Exhibit 1;

Defendants' Exhibit 2.) It was not until September 4,

2009, that the plaintiff was ultimately withdrawn for

failing to pay his tuition and fees. (Affidavit of Laura

Tordenti; Affidavit of John Miller; Defendants' Exhibit 3;

Defendants' Exhibit 4/Plaintiff's Exhibit 1.)

The other undisputed evidence also does not indicate

that the defendants caused the plaintiff's registration as

a student to bewithdrawn for having previously opposed

the discriminatory conduct toward him. The alleged

facts show that the defendants first found out about the

plaintiff's complaints in March 2009, and that they

received a letter from the plaintiff on June 26, 2009,

seeking redress regarding his treatment and the breach

of his contract with the University. Yet, the defendants

did not withdraw the plaintiff as a student until

September 4, 2009, at least five months after the

defendants first learned about the plaintiff's complaints,

and two months after the plaintiff's letter.

In addition, as to the alleged retaliation for the plaintiff's

[*48] filing of the lawsuit in Superior Court complaining

of racially discriminatory conduct, the plaintiff alleges

that he filed a September 1, 2009 civil action11 in the

Superior Court, alleging discriminatory treatment, and

that the defendants retaliated bywithdrawing the plaintiff

from the University on September 4, 2009. However,

the prior action was commenced against the Central

Connecticut State University no earlier than September

4, 2009, by service of process upon the office of the

attorneys general.12 Moreover, the affidavits of Laura

Tordenti and John Miller specify that the defendants

were not aware that the plaintiff had served process on

the office of the attorneys general at the time that the

plaintiff was withdrawn. (Affidavit of Laura Tordenti;

Affidavit of John Miller.) The defendants further state

that the first notice of this lawsuit was given on

September 8, 2009, when they were made aware of the

lawsuit by Carolyn Magnan, special assistant to the

president. (Affidavit of Laura Tordenti; Affidavit of John

Miller.) These assertions are supported by other

evidence. For instance, there is an e-mail from Miller to

David Carter, the chancellor of the Connecticut State

University [*49] system, dated September 8, 2009, in

which Miller states that he "just learned that the AG's

office has been served with a complaint by the attorney

representing [the plaintiff]." (Defendants' Exhibit 6.)

Thus, in regard to the plaintiff's claim that the defendants

retaliated against him because he filed another claim in

the Superior Court, the undisputed evidence shows that

the defendants were not even aware of the other claim

until after they had already withdrawn the plaintiff from

the University.

In the end, based on the known facts, it was objectively

reasonable for the defendants at the time of the

challenged action to believe that their withdrawal of the

plaintiff's registration was lawful. [*50] Thus, to the

extent that the defendants are sued in their personal

capacities, they are also entitled to qualified immunity.

V

CONCLUSION

For the foregoing reasons, the defendants' motion to

dismiss is GRANTED.

BY THE COURT

Tanzer, J.

11 The action in question is Ngetich v. Central Connecticut State University, HHB-CV096002041-S. The defendants in that

action are Central Connecticut State University and Kawecki.

12 The defendants argue, and present evidence, that the prior action was mailed on September 4, 2009, and served on the

attorneys general on September 9, 2009. The plaintiff argues that the designated agent for service upon University personnel,

the attorneys general, received service of the lawsuit on September 4, 2009.
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Case Summary

Overview

HOLDINGS: [1]-A daughter's negligence claim failed to

state a claim where the daughter alleged that she was

evicted from her home, suffered financial losses both

due to the eviction and subsequent litigation and

suffered emotional losses due to damage to her close

personal relationship with her mother, and that a power

of attorney her mother had given to her had been

violated by a nursing home (NH); it was not foreseeable

to the NH that its conduct could lead to harm of the

general nature alleged by the daughter and the NH did

not owe an indirect duty to the daughter; [2]-The

daughter's CUTPA claim failed to state a claim as the

daughter did not allege wrongdoing in the conduct of

trade or commerce as required by Conn. Gen. Stat. §§

42-110a(4) and 42-110b; the NH had a relationship only

with the mother.

Outcome

Motion to strike granted.

Judges: [*1] Mary E. Sommer, J.

Opinion by: Mary E. Sommer

Opinion

MEMORANDUM OF DECISION RE DEFENDANT'S

MOTION TO STRIKE (#112.00)

I. INTRODUCTION AND SUMMARY OF FACTS

OnMarch 8, 2013, the plaintiff, Marjorie Partch, filed her

second revised complaint (complaint) in which she

alleges the following facts against the defendant Wilton

MeadowsHealth CareCenter Corp. In 2004, the plaintiff

moved from Vermont to Norwalk, Connecticut to care

for her mother, Dorothy Partch (Partch), a task the

plaintiff undertook for six years between 2004 and 2010.

During this time, the plaintiff also came to reside at her

mother's residence.

On February 3, 2005, Partch gave the plaintiff a durable

power of attorney and also made the plaintiff her health

care agent and attorney-in-fact for healthcare decisions.

In addition, Partch designated the plaintiff to be her

conservator, should one become required.

Partch suffered a major stroke on April 7, 2010. As a

result, she was transferred to the defendant health care

facility. At the time of Partch's admittance to the

defendant's health care facility, the plaintiff informed the

defendant that her mother had executed a power of

attorney and advanced conservatorship indicating her

authorization [*2] for the plaintiff to act on her behalf as

stipulated in those documents. The defendant retained

copies of the documents evidencing the same. In early

June of 2010, the defendant learned that Partch's

Medicare benefits would soon terminate and it

recommended that the plaintiff remove Partch from its

facility and explore the option of in-home care.

Thereafter, the defendant learned that Partch

possessed substantial assets, including her personal

residence. Accordingly, the defendant altered its

previous recommendation that Partch be discharged
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and, instead, prepared an application for the

appointment of a conservator. The defendant

erroneously represented on the application that Partch

had not appointed a health care agent and that the

defendant did not know whether Partch had executed a

durable power of attorney.

On July 27, 2010, the Probate Court granted the

application and appointed non-party Matthew Caputo

as conservator over Partch, effectively precluding the

plaintiff frommaking any medical decisions on behalf of

her mother.1 In addition, Caputo elected to confine

Partch to the defendant's healthcare facility instead of

returning Partch to her home, despite Partch's desire to

[*3] do so. Caputo also evicted the plaintiff fromPartch's

home.2 The plaintiff alleges as a result of the foregoing

that she suffered financial loss, the loss of her residence,

emotional damages, and damage to her close personal

relationship with her mother.

Based upon the above, the plaintiff alleges the following

causes of action: Count one—negligence; Count

two—intentional misrepresentation; Count

three—negligent misrepresentation; Count four—a

violation of General Statutes 42-110g, the Connecticut

Unfair Trade Practices Act (CUTPA); Count

five—intentional infliction of emotional distress.

Following this court's denial of the defendant's motion

to dismiss (#106); seePartch v.WiltonMeadowsHealth

Care Center Corp., Superior Court, judicial district of

Fairfield, Docket No. CV-12-6029435-S (August 2,

2013, Sommer, J.) [56 Conn. L. Rptr. 684, 2013 Conn.

Super. LEXIS 1729]; the defendant filed the present

motion to strike (#112) and accompanying

memorandum of law (#113) on September 9, 2013. The

defendant moves to strike all counts of the plaintiff's

complaint and the plaintiff's prayer for relief in the form

of treble damages. The plaintiff filed her objection (#116)

on November 1, 2013. The court heard oral argument

on the short calendar on November 4, 2013. Further

facts will be recited as necessary.

II. LEGAL STANDARD

"Whenever any party [*5]wishes to contest . . . the legal

sufficiency of the allegations of any complaint . . . to

state a claim upon which relief can be granted . . . that

party may do so by filing amotion to strike the contested

pleading or part thereof." Practice Book §10-39. "The

purpose of a motion to strike is to contest . . . the legal

sufficiency of the allegations of any complaint . . . to

state a claim uponwhich relief can be granted." (Internal

quotation marks omitted.) Fort Trumbull Conservancy,

LLC v. Alves, 262 Conn. 480, 498, 815 A.2d 1188

(2003). "[I]t is fundamental that in determining the

sufficiency of a complaint challenged by a defendant's

motion to strike, all well-pleaded facts and those facts

necessarily implied from the allegations are taken as

admitted." (Internal quotation marks omitted.) Coe v.

Board of Education, 301 Conn. 112, 116-17, 19 A.3d

640 (2011). Connecticut courts have "long have

eschewed the notion that pleadings should be read in a

hypertechnical manner. Rather, [t]he modern trend,

which is followed inConnecticut, is to construe pleadings

broadly and realistically, rather than narrowly and

technically . . . [T]he complaint must be read in its

entirety in such a [*6] way as to give effect to the

pleading with reference to the general theory upon

which it proceeded, and do substantial justice between

the parties . . . Our reading of pleadings in amanner that

advances substantial justice means that a pleading

must be construed reasonably, to contain all that it fairly

means, but carries with it the related proposition that it

must not be contorted in such a way so as to strain the

bounds of rational comprehension." (Internal quotation

marks omitted.) Grenier v. Commissioner of Transpor-

tation, 306 Conn. 523, 536, 51 A.3d 367 (2012).

Thus, a motion to strike "does not admit legal

conclusions or the truth or accuracy of opinions stated

in the pleadings." (Internal quotation marks omitted.)

Faulkner v. United Technologies Corp., 240 Conn. 576,

588, 693A.2d 293 (1997). "Amotion to strike is properly

1 Based upon the representations of the parties, Caputo has since submitted his resignation as conservator to the Probate

Court.

2 Specifically, although the court remains mindful of its obligation to base its decision solely upon the facts pleaded in the

complaint, the court finds it helpful to take judicial notice of the fact that non-party Wilton Meadows Limited Partnership, an

affiliate of the defendant, previously brought a successful action against Partch and Caputo to recover $109,399 in unpaid

medical fees. See generally,Wilton Meadows Limited Partnership v. Partch, Superior Court, judicial district of Fairfield, Docket

No. CV-11-5029523-S. It was through this action that Partch's home was ultimately attached and which ultimately caused the

plaintiff to leave her mother's home. The defendant possessed a right to bring such an action and the plaintiff does not and

cannot contend that Partch was not obligated to the defendant for [*4] the amount of unpaid fees. In this sense, it cannot be

argued that Partch's substantive rights were violated by the defendant.
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granted if the complaint alleges mere conclusions of

law that are unsupported by the facts alleged." (Internal

quotation marks omitted.) Bridgeport Harbour Place I,

LLC v. Ganim, 303 Conn. 205, 213, 32A.3d 296 (2011).

The defendant presents one argument that is applicable

to four of the five counts of the complaint, as well as a

number of arguments that [*7] are specific to a single

count of the complaint. The court will address these in

turn.

III. ANALYSIS

A. Arguments Common to Counts One, Two, Three,

and Five

The defendant argues with respect to counts one, two,

three, and five of the plaintiff's complaint that these

counts fail to state a cause of action because they are

each based upon an alleged fraud upon the Probate

Court. The defendant contends that fraud upon the

court cannot support a cause of action. The plaintiff

responds that the false allegations made to the Probate

Court affected the plaintiff directly. The plaintiff also

argues that this issue was already decided in the court's

earlier memorandum of decision on the defendant's

motion to dismiss, when the court analogized the

present cause of action to one in which an injured party

had a claim against another for fraudulently causing the

arrest of the injured party. See Partch v. Wilton Mead-

ows Health Care Center Corp., supra, Superior Court,

Docket No. CV-12-6029435-S, 2013 Conn. Super.

LEXIS 1729.3

Fraud on the court is not a recognized cause of action in

Connecticut because a plaintiff alleging such a fraud

cannot establish that he or she relied upon a false

misrepresentation. See Suffield Development Associ-

ates Ltd. Partnership v. National Loan Investors, L.P.,

260 Conn. 766, 777-79, 802 A.2d 44 (2002). The court

does not agree with the defendant that counts one, two,

three, and four must be stricken on the ground that they

are each based upon allegations of fraud upon the

court. "The interpretation of pleadings is always [*9] a

question of law for the court." (Internal quotation marks

omitted.) Grenier v. Commissioner of Transportation,

supra, 306 Conn. 536. None of the counts challenged

by the defendant on this ground attempt to allege a

cause of action for fraud upon the court, nor does the

plaintiff anywhere attempt to recover that type of discrete

injury. That is to say, the plaintiff is not attempting to

recover on behalf of the court. Any injury to another

party that may be gleaned from the allegations of the

plaintiff's complaint, including any injury to the Probate

Court, is incidental to the causes of action that the

plaintiff does allege.

Accordingly, the motion to strike is denied insofar as the

issue of fraud upon the court is concerned.

B. Count One: Negligence

The defendant presents three arguments with respect

to count one: that the plaintiff has failed to allege a

cause of action for negligent infliction of emotional

distress,4 that the plaintiff has failed to allege that the

defendant owed the plaintiff a duty and that count one is

barred by the economic loss doctrine. The court

addresses these arguments out of order, beginning with

the question of duty.

First, the defendant argues that the plaintiff has failed to

allege that the defendant owed the plaintiff any duty

because the plaintiff did not have a direct relationship

with the defendant. Thus, the defendant argues, it was

not foreseeable to the defendant that its actions could

have caused harm to the plaintiff. The defendant also

argues, relying upon the decisions of courts of other

states, that a health care facility has no duty to a

patient's relatives with respect to the financial aspects

3 Although the court rejects the defendant's argument for other reasons, it takes this opportunity to note that the court's prior

decision on the defendant's motion to dismiss does not require the court to conclude [*8] that the plaintiff has pleaded

sufficiently a cause of action. The court's previous inquiry considered only whether the plaintiff had pleaded a personal injury

to a legally protected interest. The court has not previously considered whether the plaintiff has met her burden of pleading a

legally sufficient cause of action to recover upon that injury. The two inquiries are separate and distinct, and the distinction is

important because "[w]hile it may seem that there should be a remedy for every wrong, this is an ideal limited perforce by the

realities of this world." (Internal quotation marks omitted.) Jarmie v. Troncale, 306 Conn. 578, 599, 50 A.3d 802 (2012).

4 Count one can be construed as alleging [*10] both negligent infliction of emotional distress and common law negligence.

This places the court in a difficult position. Although each count should contain only one cause of action, in practice, it is not

uncommon for a count to contain more than one. The proper method to have addressed this deficiency, however, would have

been via a request to revise, now foreclosed by our rules of practice, not a motion to strike.
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of a patient's treatment. The plaintiff responds, again

relying upon the court's August 2, 2013 memorandum

of decision, that the court has already concluded that

the plaintiff has claimed a redressable injury.5

"The essential elements of a cause of [*11] action in

negligence are well established: duty; breach of that

duty; causation; and actual injury . . . Contained within

the first element, duty, there are two distinct

considerations . . . First, it is necessary to determine the

existence of a duty, and then, if one is found, it is

necessary to evaluate the scope of that duty . . . The

existence of a duty is a question of law and only if such

a duty is found to exist does the trier of fact then

determine whether the defendant violated that duty in

the particular situation at hand . . . If a court determines,

as a matter of law, that a defendant owes no duty to a

plaintiff, the plaintiff cannot recover in negligence from

the defendant." (Internal quotation marks omitted.)

Jarmie v. Troncale, supra, 306 Conn. 589.

"Duty is a legal conclusion about relationships between

individuals, made after the fact, and imperative to a

negligence cause of action. The nature of the duty, and

the specific persons to whom it is owed, are determined

by the circumstances surrounding the conduct of the

individual . . .Although it has been said that no universal

test for [duty] ever has been formulated . . . our threshold

inquiry has always beenwhether [*12] the specific harm

alleged by the plaintiff was foreseeable to the defendant.

The ultimate test of the existence of the duty to use care

is found in the foreseeability that harm may result if it is

not exercised . . . By that is not meant that one charged

with negligencemust be found actually to have foreseen

the probability of harm or that the particular injury which

resulted was foreseeable, but the test is, would the

ordinary [person] in the defendant's position, knowing

what he knew or should have known, anticipate that

harm of the general nature of that suffered was likely to

result." (Internal quotation marks omitted.) Jarmie v.

Troncale, supra, 306 Conn. 590.

"A simple conclusion that the harm to the plaintiff was

foreseeable, however, cannot by itself mandate a

determination that a legal duty exists. Many harms are

quite literally foreseeable, yet for pragmatic reasons, no

recovery is allowed . . . A further inquiry must be made,

for we recognize that duty is not sacrosanct in itself . . .

but is only an expression of the sum total of those

considerations of policy which lead the law to say that

the plaintiff is entitled to protection . . . The final step in

the duty inquiry, [*13] then, is to make a determination

of the fundamental policy of the law, as to whether the

defendant's responsibility should extend to such

results." (Internal quotation marks omitted.) Jarmie v.

Troncale, supra, 306 Conn. 590.

In the present case, the plaintiff has alleged that she

suffered the following harms as a result of the

defendant's allegedly negligent conduct: eviction from

her home, financial losses both due to the eviction and

subsequent litigation, a violation of the power of attorney

Partch had given to the plaintiff, and emotional losses

due to damage to her close personal relationship with

her mother which the court addresses below. The court

agrees with the defendant that it was not foreseeable to

the defendant that its conduct could lead to harm of the

general nature alleged by the plaintiff for the following

reasons.

In the present context, the question of duty can be

viewed through two lenses; indirect duty and direct

duty. Indirect duty can be described as a duty owed to

the plaintiff, but which duty is based upon conduct

committed by a defendant against a third party. For the

purpose of this motion, the court accepts as established

that the defendant disregarded the [*14] power of

attorney and advanced conservatorship executed by

Partch. Although the defendant may have been able to

actually foresee that its conduct could cause the various

harms claimed by the plaintiff, the court question for the

court is whether the circumstances presented are

sufficient to establish an indirect duty to the plaintiff.

Connecticut courts have carefully circumscribed the

duties owed by health care facilities to the relatives of

patients. For example, although there is no directly

applicable Appellate or Supreme Court authority on the

issue, the majority of the Superior Courts have held that

Connecticut does not recognize a general cause of

action for bystander emotional distress within the

context of medical malpractice. See, e.g., Maffe v.

Banker, Superior Court, judicial district of Fairfield,

Docket No. CV-10-6010305-S (May 1, 2013, Bellis, J.)

(56 Conn. L. Rptr. 86, 90, 2013 Conn. Super. LEXIS

1019) (collecting cases; concluding that majority

viewpoint, which declines to recognize such a duty, has

the better argument). These courts base their conclusion

upon the notion that damages to a relative of a patient at

a healthcare facility are simply too attenuated to be

5 See footnote 3 of this opinion.
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foreseeable, and allowing such [*15] duty could produce

inconsistent results. Id.

This court has also recently reached a similar conclusion

in a somewhat different context. In Costello v. Yale New

Haven Health Services Corp., Superior Court, judicial

district of Fairfield, Docket No. CV-13-6032324-S, 2013

Conn. Super. LEXIS 2877 (December 13, 2013, Som-

mer, J.), this court concluded that a hospital did not owe

a duty to the relatives of a patient to safeguard the

patient's personal property.

The restriction of duties owed to relatives of patients is

further supported by the law of at least one other state.

For example, in Mraz v. Taft, 85 Ohio App.3d 200, 619

N.E.2d 483 (1993), the OhioAppellate Court concluded

that a health care facility did not owe a patient's relative

a duty to give financial advice. Accordingly, the court

concludes that the defendant did not owe an indirect

duty to the plaintiff because it was not foreseeable that

harm to the plaintiff was a natural result of the

defendant's allegedly tortious conduct vis a vis the

plaintiff's mother and the probate court. Based on the

above analysis as applied to the facts alleged by the

plaintiff, the court declines to find that the defendant

owed an indirect duty to the plaintiff.

Respecting the [*16] existence of a direct duty, the

plaintiff contends that she has brought a claim that is

designed to recover for conduct that directly affected

her; that is to say, tortious conduct that was committed

against her. The majority of the allegedly tortious

conduct contained in the complaint, however, was

directed against Partch or the Probate Court, not the

plaintiff. Respecting all such conduct, the plaintiff cannot

state a cause of action for negligence because the

defendant did not violate a duty to the plaintiff. The only

conduct alleged by the plaintiff that was arguably taken

directly against the plaintiff was that the defendant was

responsible for the appointment of the outside

conservator who effected the plaintiff's eviction from the

house and also disregarded the power of attorney

executed by Partch in which she authorized the plaintiff

to act on her behalf.

Addressing the eviction, the plaintiff has not attempted

to allege a cause of action for wrongful and/or negligent

eviction.Accordingly, the plaintiff has not stated a cause

of action in relation to her eviction from the house.6

As to the power of attorney which Parch executed,

"[o]ur Supreme Court has held with respect to a Power

of Attorney that the agent's authority is defined by the

Power ofAuthority document. Long v. Schull, 184 Conn.

252, 256, 439 A.2d 975 (1981). The principal can limit

the power of his agent. Conte v. Dwan Lincoln-Mercury,

Inc., 172 Conn. 112, 125, 374 A.2d 144 (1976). The

scope of [the agent's] agency [depends] on the

construction of the terms of the Power of Attorney, the

purpose of the agency and the circumstances existing

at the time of its creation. Bank of Montreal v. Gallo, 3

Conn.App. 268, 274, 487 A.2d 1101 (1985)." (Internal

quotation marks omitted.) Bannister v. Bannister,

Superior Court, judicial district of Middlesex, Docket

No. CV-06-5001356-S (December 18, 2006, McWeeny,

J.). Connecticut courts interpreting powers of attorney

apply the same principles as construction of contract.

Flor v. B. Bourgeois Antiques, LLC, Superior Court,

judicial district of Litchfield, Docket No. CV-08-

5004882-S, 2010 Conn. Super. LEXIS 283 (February 5,

2010, Pickard, J.). See also, Bank of Montreal v. Gallo,

3 Conn.App. 268, 273, 487 A.2d 1101 ("[a] written

power of attorney constitutes a formal contract [*18] of

agency and creates a principal-agent relationship"

[internal quotation marks omitted]), cert. denied, 195

Conn. 803, 491 A.2d 1104 (1985); Gerardo v. Laraia,

Superior Court, judicial district of New Britain, Housing

Session, CVN-9809-1696-BU, 2001 Conn. Super.

LEXIS 674 (February 6, 2001, Tanzer, J.) (power of

attorney interpreted as contract); Consolidated Ass'n.

of the Birches at Foxon, Inc. v. Gaetano, Superior

Court, judicial district of New Haven, Housing Session,

Docket No. SPNH-9508-44160 (January 4, 1996,

Jones, J.) (16 Conn. L. Rptr. 191, 1996 Conn. Super.

LEXIS 448) (same).

The plaintiff alleges that Partch granted the plaintiff a

durable power of attorney on February 3, 2005,

designating the plaintiff as Partch's attorney-in-fact for

all healthcare decisions. The power of attorney itself,

which is attached to the complaint, states, in relevant

part: "I, Dorothy S. Partch . . . do hereby appoint

Marjorie Partch . . . my attorney(s)-in-fact to act: First: In

my name place and stead in any way which I could do,

if I were personally present . . ." (Emphasis omitted.).

Partch's health care instructions, which are also

attached to the complaint, provide further, in relevant

part: "These aremy health care instructions . . . together

[*19] with the appointment of my health care agent and

my attorney-in-fact for health care decisions, and the

designation of my conservator of person for future

incapacity. As my physician, you may rely on any

6 The court makes no determination as to whether a cause of action for "negligent eviction" is cognizable [*17] in Connecticut.
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decisions made by my health care agent,

attorney-in-fact for health care decisions or conservator

of my person, if I am unable to make a decision for

myself . . . I appoint Marjorie Partch . . . to be my health

care agent and my attorney-in-fact for health care

decisions." (Emphasis omitted.).

The language of the power of attorney and health care

instructions provide that the plaintiff stands in the shoes

of Partch for all health care decisions. It does not,

however, authorize the plaintiff to bring an action on

behalf of herself. Rather, the plaintiff is only authorized

to act on behalf of her mother.

The common law does recognize, in limited

circumstances, the right of an agent to bring an action

on her own behalf for acts taken against her while in the

course of her agency. For example, 2 Restatement

(second), Agency, Actions of Tort by Agents against

Third Persons §374, p. 164 (1958), provides: "(1) The

fact that an act, otherwise a tort upon an agent, is

committed by anotherwhile [*20] the agent is conducting

the affairs of the principal, or because of the agency

relation, does not prevent the agent from maintaining

an action against the other on [her] own account. (2) A

servant or other agent has no action of tort because

another has tortiously harmed the principal or destroyed

[her] business, unless the other acted for the purpose of

harming the agent's interest. (3) A servant or other

agent has a cause of action against one who, without

privilege, purposely causes the principal not to perform

his contract of employment or not to continue the

employment."

The commentary explains that "[a]n agent whose

personal interests have been interfered with can

maintain an action as though he were not at the time

employed as an agent, and this right is free from

interference by the principal. Thus, if an agent is

assaulted while protecting his principal's goods, or if he

is defamed because of his relations with the principal,

the resulting cause of action belongs to him and to him

only . . . Moreover, an agent in possession of property

can maintain an action for harm to his possessory

interests. An agent is entitled to exercise many of the

privileges of [her] master . . . and [*21] a third person

may be liable for interference with the agent while in the

exercise of such a privilege . . . Thus, [for example] a

household servant may have an action against a

landlordwho negligently fails to keep in repair a common

stairway on which the servant is hurt." 2 Restatement

(Second), supra, §374, comment (a), p. 164-65. The

commentary also notes, however, that "[i]t is not within

the scope of the Restatement of this Subject to state

generally what acts are tortious." Id., 164. Thus,

although the Restatement recognizes the right of an

agent to bring an action on her own behalf, the

Restatement does not purport to identify the precise

circumstances under which such an action may be

maintained, and the Restatement still requires the

plaintiff to establish a cognizable cause of action. For

example, the Restatement provides as an illustration

that an agent may bring an action for assault, should

she be assaulted in the course of her agency. The

Restatement does not, however, recognize or otherwise

create a duty from a third party to an agent to not

interfere with the agency, except in the context of an

employment contract, which is not alleged here.

Accordingly, despite the [*22] plaintiff's allegation that

the defendant negligently interfered with the plaintiff's

ability to act as her mother's agent, the plaintiff

nevertheless fails to allege a legally sufficient cause of

action under a theory of common law negligence. The

defendant did not owe a duty to the plaintiff to avoid

interfering with an agency relationship given to the

plaintiff by Partch. Instead, it is incumbent upon Partch

to bring a cause of action to redress any such

interference.7 Because the court has found that the

defendant did not owe the plaintiff a duty, the court does

not address the defendant's economic loss argument.

Finally, the defendant argues that count one can be

construed as alleging a cause of action for negligent

infliction of emotional distress, but does so insufficiently

because the plaintiff has failed to allege that the

defendant knew or should have known that its actions

would cause emotional distress that would result in

illness or bodily harm. The defendant also argues,

based upon caselaw from [*23] other states, that an

action for negligent infliction of emotional distress cannot

lie between a health care facility and a relative of a

patient because there is no direct relationship between

the plaintiff and the health care facility. The plaintiff

responds that she has not attempted to allege in count

one a cause of action for negligent infliction of emotional

distress but, rather, common law negligence.

In Connecticut, "[t]o prevail on a claim of negligent

infliction of distress, the plaintiff is required to prove that

7 Accordingly, the plaintiff, as Partch's agent, could, for example, very likely bring an action in Partch's name to enforce

Partch's decision to appoint the plaintiff as her agent.
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(1) the defendant's conduct created an unreasonable

risk of causing the plaintiff emotional distress; (2) the

plaintiff's distress was foreseeable; (3) the emotional

distress was severe enough that it might result in illness

or bodily harm; and (4) the defendant's conduct was the

cause of the plaintiff's distress." (Internal quotation

marks omitted.) Hall v. Bergman, 296 Conn. 169, 182

n.8, 994 A.2d 666 (2010). The court agrees with the

defendant that, to the extent count one may be

construed as alleging a cause of action for negligent

infliction of emotional distress, the plaintiff has not

sufficiently alleged a cause of action because the plaintiff

does not bring [*24] forth allegations showing that the

defendant should have foreseen that its conduct would

cause distress severe enough to result in illness or

bodily harm.

C. Count Two: Intentional Misrepresentation

The defendant concedes that a fraudulent

misrepresentation can be made indirectly, but argues

that the allegations of count two are nonetheless

insufficient because the plaintiff has failed to allege that

she personally relied upon the alleged

misrepresentation. Rather, the misrepresentations

identified by the plaintiff were eachmade to the Probate

Court, the only entity that could have relied upon them.

The plaintiff responds that no direct relationship is

required for the tort of intentional misrepresentation.

The plaintiff argues further that the misrepresentations

made to the Probate Court did affect the plaintiff,

analogizing the situation to an action for false arrest.8

"The essential elements of an action in common law

fraud . . . are that: (1) a false representation was made

as a statement of fact; (2) it was untrue [*25] and known

to be untrue by the party making it; (3) it was made to

induce the other party to act upon it; and (4) the other

party did so act upon that false representation to his

injury . . . [T]he party to whom the false representation

was made [must claim] to have relied on that

representation and to have suffered harm as a result of

the reliance." (Internal quotation marks omitted.)

Simms v. Seaman, 308 Conn. 523, 548, 69 A.3d 880

(2013). See also, 3 Restatement (Second) of Torts,

§533, p. 147 (1977) (representation made to a third

person).

The court agrees with the defendant that the plaintiff

has failed to allege sufficiently a cause of action for

intentional misrepresentation because the plaintiff does

not allege that she personally relied upon any of the

misrepresentations outlined in the complaint. The

plaintiff's analogy to false arrest is inapposite despite

the fact that the plaintiff draws the analogy from this

court's prior memorandum of decision in this case.

There, this court addressed the defendant's motion to

dismiss for lack of standing and, accordingly, analyzed

whether the plaintiff had alleged an injury personal to

herself. In reaching its conclusion, this court found

[*26] that a combination of factors, including the

allegation of damage to a close personal relationship,

did represent a personal injury sufficient to grant the

plaintiff standing. The analysis did not, however, reach

the issue of whether the plaintiff had alleged sufficiently

a cognizable cause of action to redress such an injury.

The court answers that question here and, with respect

to count two, answers it in the negative.

Accordingly, the motion to strike is granted as to count

two.

D. Count Three: Negligent Misrepresentation

The defendant argues that count three fails for the

same reason as count two; because the plaintiff has not

alleged that she relied upon any representation that

was allegedly negligentlymade. The plaintiff's response

is also the same; that the misrepresentations made to

the Probate Court did affect the plaintiff, analogizing the

situation to an action for false arrest.9

"Guided by the principles articulated in §552 of Restate-

ment (Second) of Torts, [the Supreme Court] has long

recognized liability for negligent misrepresentation . . .

[The court has] held that even an innocent

misrepresentation of fact may be actionable if the

declarant [*27] has the means of knowing, ought to

know, or has the duty of knowing the truth . . .

Traditionally, an action for negligent misrepresentation

requires the plaintiff to establish (1) that the defendant

made a misrepresentation of fact (2) that the defendant

knew or should have known was false, and (3) that the

plaintiff reasonably relied on themisrepresentation, and

(4) suffered pecuniary harm as a result." (Citations

omitted; footnote omitted; internal quotation marks

8 The plaintiff draws this analogy from this court's previous decision on the defendant's motion to dismiss. The analogy is

inapposite here. See footnote 3 of this opinion.

9 See footnote 3 of this opinion.
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omitted.) Coppola Constr. Co. v. Hoffman Enters. Ltd.

P'ship., 309 Conn. 342, 351-52, 71 A.3d 480 (2013).

The court's conclusion is the samewith respect to count

three as it is with respect to count two. The defendant is

correct that the plaintiff has not alleged that she relied

upon any representations that weremade to theProbate

Court. The fact that she was "affected" by such

representations is immaterial to the analysis.

Applying the principles set forth in the Restatement

above and by our SupremeCourt in Coppola, supra, the

court finds that the plaintiff has failed to state a claim for

negligent misrepresentation. Accordingly, the motion to

strike is granted with respect to count three.

E. Count Four: CUTPA

The [*28] defendant presents one argument concerning

the scope of CUTPAand two arguments concerning the

availability of damages pursuant to CUPTA. With

respect to the scope of CUTPA, the defendant argues

as a threshold matter that count four must be stricken

because the plaintiff had no business relationship with

the defendant and was not a consumer of goods or

services offered by the defendant. Rather, the only

party who possessed any such relationship with the

defendant was Partch. Continuing, with respect to

damages, the defendant argues first that CUTPA does

not allow recovery for the cost of having to litigate

something. Second, the defendant contends that the

plaintiff has failed to allege an ascertainable loss

because she does not allege that she possessed a

legally recognized interest in her mother's home and

becauseCUTPAdoes not permit recovery for emotional

damages.

In response, the plaintiff argues that she was injured by

the defendant's alleged false misrepresentations in the

samemanner as a plaintiff who alleges false advertising.

The plaintiff also argues that the complaint alleges

financial hardship as a result of the plaintiff having been

evicted from the home, and that the [*29] court has

already concluded, in its previous memorandum of

decision, that the plaintiff has alleged an injury. The

issue is whether the plaintiff has stated an actionable

claim in order to recover for the alleged injury.

General Statutes §42-110g(a) provides, in pertinent

part: "Any person who suffers any ascertainable loss of

money or property, real or personal, as a result of the

use or employment of a method, act or practice

prohibited by section 42-110b, may bring an action in

the judicial district in which the plaintiff or defendant

resides or has his principal place of business or is doing

business, to recover actual damages." General Stat-

utes §42-110b provides further, in relevant part: "(a) No

person shall engage in unfair methods of competition

and unfair or deceptive acts or practices in the conduct

of any trade or commerce. (b) It is the intent of the

legislature that in construing subsection (a) of this

section, the commissioner and the courts of this state

shall be guided by interpretations given by the Federal

Trade Commission and the federal courts to Section

5(a)(1) of the Federal Trade Commission Act (15 USC

45(a)(1)), as from time to time amended."

CUTPA requires that [*30] the defendant have

committed the offending act in the conduct of any "trade"

or "commerce," defining these two terms together as

"the advertising, the sale or rent or lease, the offering for

sale or rent or lease, or the distribution of any services

and any property, tangible or intangible, real, personal

or mixed, and any other article, commodity, or thing of

value in this state." General Statutes §42-110a(4).

Although it is commonly stated that "a claimant under

CUTPA must possess at least some type of consumer

relationship with the party who allegedly caused harm

to him or to her." (Internal quotation marks omitted.)

Jackson v. R.G. Whipple, Inc., 225 Conn. 705, 727, 627

A.2d 374 (1993), recently, however, the Supreme Court

has held "[w]e previously have stated in no uncertain

terms that CUTPA imposes no requirement of a

consumer relationship. InMcLaughlin Ford, Inc. v. Ford

Motor Co., 192 Conn. 558, 473 A.2d 1185 (1984), we

concluded that CUTPAis not limited to conduct involving

consumer injury and that a competitor or other business

person can maintain a CUTPA cause of action without

showing consumer injury." (Internal quotation marks

omitted.) Fink v. Golenbock, 238 Conn. 183, 215, 680

A.2d 1243 (1996). [*31] Thus, today, the Supreme

Court interprets the "trade" or "commerce" language of

§§42-110b and 42-110a(4) to merely require some sort

of business or commercial relationship with the

defendant. See, e.g.,Ganim v. Smith and Wesson, 258

Conn. 313, 373, 780 A.2d 98 (2001).

In the present case, the plaintiff does not allege that she

has any sort of business or commercial relationship

with the defendant. Instead, the defendant possessed a

relationship only with Partch. Accordingly, the

defendant's motion to strike is granted as to count four.

Because the plaintiff has failed to allege wrongdoing in

the conduct of trade or commerce, the court does not
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address whether the plaintiff has pleaded sufficiently

that she suffered an ascertainable loss.

F. Count Five: Intentional Infliction of Emotional Distress

The defendant argues that the court must strike count

five of the complaint because the allegations therein do

not support a cause of action for intentional infliction of

emotional distress. Specifically, the defendant contends

that the allegations of the complaint, when taken as

true, do not allege conduct that surpasses all bounds of

decency. Further, the defendant argues, the allegations

[*32] of the complaint do not show intent on the part of

the defendant to inflict emotional distress. Finally, the

defendant argues that although there is no Connecticut

case law addressing intentional infliction of emotional

distress within the context of conduct to a third person

by a health care facility, courts in other states addressing

the issue context have found that the cause of action

does not lie.

The plaintiff responds that the actions of the defendant

directly affected the plaintiff and, accordingly, should be

construed by the court as conduct directly against the

plaintiff, not as conduct against a third party. The plaintiff

argues further that our society does not tolerate the loss

of one's home based upon fraud.

"In order for the plaintiff to prevail in a case for liability .

. . [alleging intentional infliction of emotional distress],

four elements must be established. It must be shown:

(1) that the actor intended to inflict emotional distress or

that he knew or should have known that emotional

distress was the likely result of his conduct; (2) that the

conduct was extreme and outrageous; (3) that the

defendant's conduct was the cause of the plaintiff's

distress; and (4) that [*33] the emotional distress

sustained by the plaintiff was severe . . . Whether a

defendant's conduct is sufficient to satisfy the

requirement that it be extreme and outrageous is initially

a question for the court to determine . . . Only where

reasonable minds disagree does it become an issue for

the jury . . ." (Internal quotation marks omitted.) Perez-

Dickson v. Bridgeport, 304 Conn. 483, 526-27, 43 A.3d

69 (2012).

"Liability for intentional infliction of emotional distress

requires conduct that exceeds all bounds usually

tolerated by decent society . . . Liability has been found

only where the conduct has been so outrageous in

character, and so extreme in degree, as to go beyond

all possible bounds of decency, and to be regarded as

atrocious, and utterly intolerable in a civilized

community. Generally, the case is one in which the

recitation of the facts to an average member of the

community would arouse his resentment against the

actor, and lead him to exclaim, Outrageous! . . . Conduct

on the part of the defendant that is merely insulting or

displays bad manners or results in hurt feelings is

insufficient to form the basis for an action based upon

intentional infliction of emotional [*34] distress." (Internal

quotation marks omitted.) Perez-Dickson v. Bridgeport,

supra, 304 Conn. 527.

The court agrees with the defendant that the allegations

of the complaint are insufficient to support a cause of

action for intentional infliction of emotional distress. The

allegations of the complaint, even when construed in

the light most favorable to the plaintiff, fail to allege

sufficiently an intent on the part of the defendant to

cause distress to the plaintiff. Therefore, although the

allegations of the complaint, when taken as true, are

disturbing in that they allege defendant misled the

probate court with the goal of obtaining the financial

benefit of applying the proceeds of the sale of plaintiff's

mother's house to her care, the fact remains that none

of the specific conduct of which the plaintiff complains

was directed at the plaintiff. It is not sufficient, as the

plaintiff argues, that the conduct affected the plaintiff

because, even accepting that allegation as true, the

complaint fails to allege intentional infliction of emotional

distress. Accordingly, the motion to strike is granted as

to count five.

Finally, the defendant argues that paragraph two of the

plaintiff's [*35] prayer, which seeks treble damages,

must be stricken because Connecticut does not permit

treble damages based upon intentional

misrepresentation. Because the court has already

concluded that count two of the complaint must be

stricken, the court also strikes paragraph two of the

prayer for relief.

IV. CONCLUSION

For the foregoing reasons, themotion to strike is granted

as to counts one through five.

SOMMER, J.
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PHOENIX CONSULTING, INC., APPELLEE v.

REPUBLIC OF ANGOLA, APPELLANT

Prior History: [**1] Appeal from the United States

District Court for the District of Columbia. (No.

97cv01824).

Disposition:Reversed in part and the case remanded.

Case Summary

Procedural Posture

Appellant sought review from the judgment of theUnited

States District Court for the District of Columbia, which

denied appellant's motion to dismiss for lack of subject

matter jurisdiction upon finding that appellant had

executed a contractual waiver of immunity.

Overview

Appellant foreign republic entered into an agreement

with appellee company. Appellee filed suit claiming

breach of contract or, alternatively, conversion or unjust

enrichment. Appellant moved to dismiss, claiming lack

of subject matter jurisdiction under the Foreign

Sovereign ImmunitiesAct (FSIA), 28 U.S.C.S. §§ 1330,

1602-1611. The district court denied appellant's motion

to dismiss upon accepting as true appellee's allegations

that appellant had waived immunity. Appellant sought

review of the denial of motion to dismiss, questioning

whether a district court could resolve appellant's factual

challenge to the court's subject matter jurisdiction under

the FSIA by accepting as true the plaintiff's allegations

of jurisdictional facts. Upon review, judgment was

reversed and remanded. The district court erred

because appellant's motion to dismiss raised a factual

challenge to the court's subject matter jurisdiction under

the Foreign Sovereign Immunities Act, so the district

court erred in accepting as true the jurisdictional facts

alleged by appellee.

Outcome

Reversed in part and case remanded. Appellant's

motion to dismiss raised a factual challenge to the

court's subject matter jurisdiction under the Foreign

Sovereign Immunities Act. As a result, the district court

erred in accepting as true the jurisdictional facts alleged

by appellee.

Counsel: Daniel Wolf argued the cause and filed the

briefs for appellant.

Richard S. Sternberg argued the cause and filed the

brief for appellee.

Judges:Before: EDWARDS,Chief Judge,GINSBURG,

and ROGERS, Circuit Judges. Opinion for the Court

filed by Circuit Judge GINSBURG.

Opinion by: GINSBURG

Opinion

[*38] GINSBURG, Circuit Judge: Phoenix Consulting

sued the Republic of Angola for breach of contract, and

Angola moved to dismiss the suit for lack of subject

matter jurisdiction under the Foreign Sovereign

Immunities Act of 1976 (FSIA), 28 U.S.C. §§ 1330,

1602-1611. The district court, accepting as true for

purposes of the motion the plaintiff's allegation that

Angola had executed a contractual waiver of immunity,

deniedAngola'smotion.Angola appeals from the court's

order.

Because Angola's motion to dismiss raised a factual

challenge to the court's subject matter jurisdiction under

the FSIA, the district court erred in accepting as true the

jurisdictional facts alleged by the plaintiff. Instead, the

court should have settled any contested [**2]

jurisdictional facts necessary to decideAngola's motion

to dismiss. We therefore remand the matter to the

http://advance.lexis.com/api/shepards?id=urn:contentItem:7XW7-DC31-2NSF-C267-00000-00&category=initial&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40HD-7160-0038-X38R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNM1-NRF4-404V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNM1-NRF4-404V-00000-00&context=1000516


district court for further proceedings consistent with this

opinion.

I. Background

Phoenix Consulting, Inc., a United States affiliate of

Phoenix Holdings, Ltd. of the United Kingdom

(hereinafter collectively referred to as Phoenix), entered

into an agency contract with Eduardo Neto Sangueve.

Sangueve was authorized to negotiate the sale to the

Republic ofAngola of a prefabricated building owned by

Phoenix and stored in Angola.

Sangueve proposed the sale in a meeting with Jose

Anibal Rocha, Angola's Minister of Territorial

Administration. The outcome of this meeting and the

subsequent chain of events are disputed by the parties.

Phoenix claims that Rocha, on behalf of Angola,

contracted to purchase the building for $ 325,000 (U.S.),

and thatAngola had its agents remove the building from

storage but never paid for it. Angola, in contrast,

maintains that Rocha merely took Phoenix's proposal

under consideration, and that neither he nor any other

Angolan official contracted to purchase the building.

Angola professes to have no knowledge ofwho removed

the building from [**3] storage.

Phoenix filed suit in the Superior Court of the District of

Columbia claimingAngola had breached its contract or,

alternatively, had converted Phoenix's property or been

unjustly enriched.After default judgment was entered in

favor of Phoenix, Angola removed the case to the

United States District Court for the District of Columbia.

Angola then successfully moved the district court to

vacate the default judgment and, prior to filing an answer

to the complaint, moved to dismiss for, among other

reasons, lack of subject matter jurisdiction under the

FSIA. In response, Phoenix invoked three exceptions to

immunity under the FSIA, any one of which would

provide the district court with subject matter jurisdiction:

waiver, 28 U.S.C. § 1605(a)(1); commercial activity, id.

§ 1605(a)(2); and a taking of property in violation of

international law, id. § 1605(a)(3). In support of the

waiver exception, Phoenix proffered evidence that

Rocha, asAngola's agent, had executed a written sales

contract containing a choice of law provision subjecting

the contract to the jurisdiction and laws of the United

[*39] States--which, according to the legislative history

[**4] of the FSIA, would by implication have waived

Angola's immunity from suit. See H.R. Rep. No.

94-1487, at 18 (1976), reprinted in 1976 U.S.C.C.A.N.

6604, 6616-17. Angola replied with Rocha's sworn

declaration that the signature on the written contract

was a forgery and that Angola had never agreed to any

contract, much less one containing a waiver provision.

The district court denied Angola's motion to dismiss.

First it held that the choice of law provision would

constitute a waiver of sovereign immunity. Then, stating

that "on motion to dismiss, the court is to consider all

allegations of jurisdictional facts in [the plaintiff's] favor,"

the court concluded that Phoenix's allegation that

Angola had executed the written contract would, if

proven, establish that Angola had waived its sovereign

immunity.

Angola brings this interlocutory appeal of the district

court's order pursuant to 28 U.S.C. § 1291 and the

collateral order doctrine of Cohen v. Beneficial Indus.

Loan Corp., 337 U.S. 541, 93 L. Ed. 1528, 69 S. Ct.

1221 (1949). See Jungquist v. Sheikh Sultan Bin

Khalifa, 325 U.S. App. D.C. 117, 115 F.3d 1020,

1025-26 (D.C. Cir. 1997); [**5] Foremost-McKesson,

Inc. v. Islamic Republic of Iran, 284 U.S. App. D.C. 333,

905 F.2d 438, 443 (D.C. Cir. 1990). Upon appeal,Angola

raises only the following question of law: May a district

court resolve a sovereign defendant's factual challenge

to the court's subject matter jurisdiction under the FSIA

by accepting as true the plaintiff's allegations of

jurisdictional facts?

II. Analysis

Under the FSIA a foreign state is immune from the

jurisdiction of both the federal and the state courts,

except as provided by international agreements, see 28

U.S.C. § 1330(a); id. § 1604, by nine specifically

enumerated exceptions, see id. § 1605(a)(1)-(7), (b),

(d), and by certain other exceptions relating to

counterclaims in actions brought by the foreign state

itself, see id. § 1607. If no exception applies, a foreign

sovereign's immunity under the FSIA is complete: The

district court lacks subject matter jurisdiction over the

plaintiff's case, see id. § 1330(a). Thus the sovereign

has "an immunity from trial and the attendant burdens

of litigation, and not just a defense to liability on the

merits." Foremost-McKesson, 905 F.2d at 443. [**6] In

order to preserve the full scope of that immunity, the

district court must make the "critical preliminary

determination" of its own jurisdiction as early in the

litigation as possible; to defer the question is to "frustrate

the significance and benefit of entitlement to immunity

from suit." Id. at 449.

The FSIA establishes a specific framework for

determining whether a sovereign is immune from suit
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and consequently whether the district court has

jurisdiction. As a threshold matter, if the sovereign

makes a "conscious decision to take part in the

litigation," then it must assert its immunity under the

FSIA either before or in its responsive pleading. Fore-

most-McKesson, 905 F.2d at 443-45. This requirement

holds even though FSIA immunity is jurisdictional

because failure to assert the immunity after consciously

deciding to participate in the litigation may constitute an

implied waiver of immunity, 28 U.S.C. § 1605(a)(1),

which invests the court with subject matter jurisdiction

under 28U.S.C. § 1330(a).SeeH.R. Rep. No. 94-1487,

at 18 (1976), reprinted in 1976 U.S.C.C.A.N. 6604,

6616-17. *

[**7]

[*40] Once the defendant has asserted the jurisdictional

defense of immunity under the FSIA, the court's focus

shifts to the exceptions to immunity laid out in 28 U.S.C.

§§ 1604, 1605, and 1607. "In accordance with the

restrictive view of sovereign immunity reflected in the

FSIA," the defendant bears the burden of proving that

the plaintiff's allegations do not bring its case within a

statutory exception to immunity. Transamerican S.S.

Corp. v. Somali Democratic Republic, 247 U.S. App.

D.C. 208, 767 F.2d 998, 1002 (D.C. Cir. 1985); see

Princz v. Federal Republic of Germany, 307 U.S. App.

D.C. 102, 26 F.3d 1166, 1171 (D.C. Cir. 1994). By

moving to dismiss, the defendant may challenge either

the legal sufficiency or the factual underpinning of an

exception, and how the district court proceeds to resolve

themotion to dismiss depends uponwhether themotion

presents a factual challenge.

If the defendant challenges only the legal sufficiency of

the plaintiff's jurisdictional allegations, then the district

court should take the plaintiff's factual allegations as

true and determine whether they bring the case within

any of the exceptions [**8] to immunity invoked by the

plaintiff. See, e.g., Saudi Arabia v. Nelson, 507 U.S.

349, 351, 361, 123 L. Ed. 2d 47, 113 S. Ct. 1471 (1993)

(disputed allegations forming basis for suit, even if true,

not "commercial activity" within meaning of exception

therefor); Princz, 26 F.3d at 1172 (disputed allegations

of use of U.S. mail and banking system, even if true, not

"direct effect in the United States" of commercial activity

within meaning of exception); Foremost-McKesson,

905 F.2d at 450 (undisputed allegations of "commercial

activity" adequate to survive motion to dismiss). In

some cases, however, themotion to dismiss will present

a dispute over the factual basis of the court's subject

matter jurisdiction under the FSIA, that is, either contest

a jurisdictional fact alleged by the plaintiff, see, e.g.,

Filetech S.A. v. France Telecom S.A., 157 F.3d 922,

931-32 (2d Cir. 1998) (factual dispute whether sufficient

commercial activity for jurisdiction), or raise a mixed

question of law and fact, see, e.g., Foremost-McKes-

son, 905 F.2d at 448-49 (disputewhether person alleged

to have harmed [**9] plaintiff was agent of sovereign).

When the defendant has thus challenged the factual

basis of the court's jurisdiction, the court may not deny

the motion to dismiss merely by assuming the truth of

the facts alleged by the plaintiff and disputed by the

defendant. Instead, the court must go beyond the

pleadings and resolve any disputed issues of fact the

resolution of which is necessary to a ruling upon the

motion to dismiss. See Jungquist, 115 F.3d at 1027-28;

Foremost-McKesson, 905 F.2d at 448-49; see also

Filetech, 157 F.3d at 932; Moran v. Saudi Arabia, 27

F.3d 169, 172 (5th Cir. 1994); Gould v. Pechiney Ugine

Kuhlmann, 853 F.2d 445, 451 (6th Cir. 1988); cf. Her-

bert v. National Academy of Sciences, 297 U.S. App.

D.C. 406, 974 F.2d 192, 197-98 (D.C. Cir. 1992)

(affirming district court's resolution of disputed facts

necessary for subjectmatter jurisdiction underCopyright

Act). The district court retains "considerable latitude in

devising the procedures it will follow to ferret out the

facts pertinent to jurisdiction," but it must give the plaintiff

"ample opportunity to secure [**10] and present

evidence relevant to the existence of jurisdiction."

Prakash v. American University, 234 U.S. App. D.C. 75,

727 F.2d 1174, 1179-80 (D.C. Cir. 1984). In order to

avoid burdening a sovereign that proves to be immune

from suit, however, jurisdictional discovery should be

carefully controlled and limited, see Foremost-McKes-

son, 905 F.2d at 449; it should not be authorized at all if

the defendant raises either a different jurisdictional or

an "other non-merits ground[] such as forum

non-conveniens [or] personal jurisdiction" the resolution

of which would impose a lesser burden upon the

* This court has not yet addressed whether and upon what facts "the intentionality requirement implicit in § 1605(a)(1),"Princz

v. Federal Republic of Germany, 307 U.S. App. D.C. 102, 26 F.3d 1166, 1174 (D.C. Cir. 1994), might allow a sovereign

defendant to claim immunity after consciously deciding to take part in the proceeding and filing a responsive pleading. See

Alpha Therapeutic Corp. v. Nippon Hoso Kyokai, 199 F.3d 1078 (9th Cir. 1999) (no waiver where in-house counsel of public

broadcaster, unaware of pleading requirement when filing answer, raised FSIA promptly upon discovering requirement less

than three months after complaint filed).
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defendant, In re Papandreou, 139 F.3d 247, 254-55

(D.C. Cir. 1998).

With these principles in mind, we see that in ruling upon

Angola's motion to dismiss the district court erred by

assuming the truth of an allegation of jurisdictional fact

contested by the defendant. [*41] When Angola

asserted immunity under the FSIA, Phoenix invoked

the waiver exception thereto and presented evidence

that Angola had executed a written contract waiving its

immunity under the FSIA. Angola responded with a

challenge to the facts upon which Phoenix relied for the

[**11] waiver exception: It presented evidence that the

written contract was a forgery and that it had never

agreed to waive its immunity from suit. The district court

was required to resolve this factual dispute material to

its subject matter jurisdiction; and in order to preserve

the significance and benefit of a foreign sovereign's

immunity from suit under the FSIA, the court could not

"postpone the determination of subject matter

jurisdiction until some point during or after trial." Gould,

853 F.2d at 451. We therefore remand this matter to the

district court for further consideration whether it has

subject matter jurisdiction under the FSIA.

III. Conclusion

For the foregoing reasons, the order of the district court

is reversed in part and the case remanded for further

proceedings consistent with this opinion.

So ordered.
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Superior Court of Connecticut, Judicial District of New Haven, at New Haven

January 3, 2006, Decided ; January 3, 2006, Filed

CV054007375S

Reporter

2006 Conn. Super. LEXIS 47

Wayne Rioux v. Timothy F. Barry

Notice: [*1] THIS DECISION IS UNREPORTED AND

MAY BE SUBJECT TO FURTHER APPELLATE

REVIEW. COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Subsequent History: Affirmed in part and reversed in

part by, Remanded by Rioux v. Barry, 2007 Conn.

LEXIS 301 (Conn., July 31, 2007)

Case Summary

Procedural Posture

Plaintiff police officer sued defendant fellow officers for,

inter alia, malicious prosecution, intentional interference

with contractual or beneficial relations, conspiracy to

commit malicious prosecution, and conspiracy to

interfere with contractual or beneficial relations. The

fellow officers moved to dismiss those actions on the

ground of absolute immunity.

Overview

The police officer was instructed him to "clean up Troop

B and its personnel." The fellow officers resented the

"tighter discipline" and planned to "get rid" of the police

officer. They made false and misleading statements

regarding the police officer in order to initiate an internal

affairs investigation into his behavior. As a result of the

investigation, the officer was suspended without pay for

30 days. The charges were dismissed and his

suspension was rescinded. The court considered the

fellow officers' motions to dismiss on the ground of

absolute immunity which was afforded to witnesses

who provided information and testimony leading up to

and during internal affairs investigations. The fellow

officers' conduct was conduct that if claimed to be

defamatory would be afforded absolute immunity.

Moreover, the internal affairs investigation of the police

officer constituted a quasi-judicial proceeding, and the

statements made by the fellow officers in anticipation of

and during such investigationwere afforded an absolute

privilege.

Outcome

The motions to dismiss were granted.

Judges: Licari, Joseph A., J.

Opinion by: Licari, Joseph A.

Opinion

MEMORANDUM OF DECISION ON DEFENDANT'S

MOTIONS TO DISMISS ( # s 103 and 107)

On February 14, 2005, the plaintiff, Wayne Rioux, filed

a six-count complaint alleging the following facts against

the defendants, Timothy F. Barry, Karoline Keith, John

Sipper, John Bement, Mark Wallack, Mark Laurentano,

Kathy Laurentano, Edward Capowich, Marisol Laboy,

Edward Lynch, Robert Duffy, Thomas Snyder and

Timothy Loomis, all members of the Connecticut State

Police.At the time in question, the plaintiff was assigned

as the commanding officer of TroopB of theConnecticut

State Police, based in North Canaan, Connecticut.

Defendant Edward Lynch, a lieutenant colonel with the

Connecticut State Police, had assigned the plaintiff to

the position of commanding officer of Troop B.

Defendant Timothy Barry was a colonel with, and

commanding officer of, the Connecticut State Police.

At the time of his appointment, Lynch informed him that

Troop B was low in compliance and instructed him to

[*2] "clean up Troop B and its personnel." After

instituting various evaluation and disciplinarymeasures,
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certain members of Troop B resented the "tighter

discipline" and planned to "get rid" of the plaintiff. False

and misleading statements regarding the plaintiff were

made and published to the Connecticut State Police

"high command" in order to initiate an internal affairs

investigation into the plaintiff's behavior; an investigation

was initiated on July 25, 2002. As a result of the

investigation, the plaintiff was suspended from his

position without pay for thirty days. In a subsequent

appeal to the Appeal Board, the board found that the

allegations against him were not supported by credible

evidence and that the charges against him were

dismissed and his suspension was rescinded.

Counts one and three allege malicious prosecution and

intentional interference with contractual or beneficial

relations, respectively, against Keith. Counts two and

four allege conspiracy to commit malicious prosecution

and conspiracy to interfere with contractual or beneficial

relations, respectively, against Keith, Sipper, Bement,

Wallack, Loomis, Capowich, Mark Laurentano, Kathy

Laurentano, and LaBoy. [*3] Count five alleges a

violation of the fourteenth amendment to the United

States constitution against Barry; count six alleges

intentional interference with contractual or beneficial

relations against Duffy, Snyder and Lynch.

On March 31, 2005, Keith, Sipper, Bement, Mark

Laurentano, Kathy Laurentano, Capowich, Loomis,

LaBoy, Lynch, Duffy, Snyder and Barry filed a motion to

dismiss counts one through four on the ground of

absolute immunity from suit. 1 [*4] ( # 103) That group of

defendants have submitted a memorandum of law in

support of the motion. On May 2, 2005, the defendant

Mark Wallack moved to dismiss the action against him

on the ground of absolute immunity from suit and filed a

memorandum of law in support of the motion. 2 ( # 107)

Wallack correctly argues that only counts two and four

are asserted against him, and it is those counts he

seeks to dismiss. On May 16, 2005, the plaintiff filed a

memorandum of law in opposition to the motion.

"A motion to dismiss properly attacks the jurisdiction of

the court, essentially asserting that the plaintiff cannot

as a matter of law and fact state a cause of action that

should be heard by the court. Amotion to dismiss tests,

inter alia, whether, on the face of the record, the court is

without jurisdiction." (Internal quotation marks omitted.)

Filippi v. Sullivan, 273 Conn. 1, 8, 866 A.2d 599 (2005);

see also Blumenthal v. Barnes, 261 Conn. 434, 442,

804 A.2d 152 (2003); Dyous v. Psychiatric Security

Review Board, 264 Conn. 766, 773, 826 A.2d 138

(2003).

"The grounds which may be asserted in [a motion to

dismiss] are: (1) lack of jurisdiction over the subject

matter . . . Zizka v. Water Pollution Control Authority,

195Conn. 682, 687, 490A.2d 509 (1985), citingPractice

[*5] Book § 10-31. "Pursuant to the rules of practice, a

motion to dismiss is the appropriate motion for raising a

lack of subject matter jurisdiction." St. George v. Gor-

don, 264 Conn. 538, 545, 825 A.2d 90 (2003).

"When a court decides a jurisdictional question raised

by a pretrial motion to dismiss, it must consider the

allegations of the complaint in their most favorable light

. . . [A] court must take the facts to be those alleged in

the complaint, including those facts necessarily implied

from the allegations, construing them in a manner most

favorable to the pleader." (Internal quotation marks

omitted.) Filippi v. Sullivan, 273 Conn. 1, 8, 866 A.2d

599 (2005); see also Fort Trumbull Conservancy, LLC v.

New London, 265 Conn. 423, 432-33, 829 A.2d 801

(2003); Dyous v. Psychiatric Security Review Board,

264 Conn. 766, 774, 826 A.2d 138 (2003).

The defendants move to dismiss counts one, two, three

and four on the ground of absolute immunity from suit.

In support of the motion, the defendants argue that

immunity invokes a court's subject matter jurisdiction.

The defendants assert that immunity attaches upon a

person's [*6] involvement in a quasi-judicial proceeding,

and that a police internal affairs investigation is a

quasi-judicial proceeding.

The plaintiff counters that the issues raised by the

defendants are not jurisdictional and therefore cannot

be addressed in amotion to dismiss. Further, the plaintiff

asserts that the defendant's substantive arguments

should not be reached by the court and should,

1 Counts one through four do not assert claims against Lynch, Duffy, Snyder or Barry, and thus those defendants will not be

considered parties to the motion to dismiss now before this court. Further, counts one and two assert claims only against Keith;

therefore, the motion to dismiss shall be deemed a motion to dismiss counts one and two by Keith only and a motion to dismiss

counts two and four by Keith and the remaining defendants.

2 Because all of the defendants including Wallack assert identical arguments as to absolute immunity from suit, both motions

to dismiss and the supporting arguments will be addressed together and the parties will be referred to as the "defendants."
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nevertheless, be rejected because Connecticut case

law authorizes the plaintiff's malicious prosecution

claims and the acts underlying themalicious prosecution

claims satisfy the wrongful conduct element of the

claims in intentional interference.

"Subject matter jurisdiction involves the authority of the

court to adjudicate the type of controversy presented by

the action before it . . . Acourt does not truly lack subject

matter jurisdiction if it has competence to entertain the

action before it . . . Once it is determined that a tribunal

has authority or competence to decide the class of

cases to which the action belongs, the issue of subject

matter jurisdiction is resolved in favor of entertaining the

action." (Citation omitted; internal quotation marks

omitted.) Amodio v. Amodio, 247 Conn. 724, 727-28,

724 A.2d 1084 (1999). [*7] The plaintiff's argument that

the issues raised by the defendants are not jurisdictional

and therefore not properly raised on amotion to dismiss

is one that has not been definitively addressed by our

appellate courts. The Appellate Court in Olympus

Healthcare Group, Inc. v. Muller, 88 Conn.App. 296,

301, 870A.2d 1091 (2005), noted that "although our law

sometimes affords some potential defendants the

privilege of immunity from liability, we know of no case

that holds that the existence of such privilege deprives

a court of subject matter jurisdiction." 3 Further, the

Supreme Court in Carrubba v. Moskowitz, 274 Conn.

533, 537, 877 A.2d 773 (2005), although finding that

court-appointed attorneys were entitled to absolute,

quasi-judicial immunity, noted that "it is unnecessary for

us . . . in resolving the present case, to consider whether

a motion to dismiss was the proper procedural vehicle

by which to raise absolute immunity because that

question is not presented in this appeal."

[*8] Some trial court judges have considered absolute

immunity to involve the court's subjectmatter jurisdiction

and addressed the issue on a motion to dismiss. See,

e.g., Plasden v. Pendleton, judicial district of Hartford,

Docket No. CV 04 4004034 (June 7, 2005); Consumer

Credit Coalition of Connecticut, Inc. v. Lodi, judicial

district of Middlesex, Docket No. CV 03 0100918

(August 27, 2003) (35 Conn. L. Rptr. 300). Other trial

court judges have considered the doctrine in the context

of a motion to strike. See, e.g., Dlugokecki v. Vieira,

judicial district ofWaterbury, Docket No. CV 04 0184600

(July 7, 2005); Albert v. Shaikh, judicial district of

Hartford, Docket No. CV 03 0825352 (November 25,

2003).

In the present case, this court will address the

defendants' motions to dismiss on the ground of

absolute immunity and finds support for doing so in the

Supreme Court's decision in Chadha v. Charlotte Hun-

gerford Hospital, 272 Conn. 776, 865A.2d 1163 (2005).

In Chadha, the court discussed the immunity provided

participants in judicial or quasi-judicial proceedings and

recognized that absolute immunity applied: "Absolute

immunity furthers the public [*9] policy of encouraging

participation and candor in judicial and quasi-judicial

proceedings. This objective would be thwarted if those

persons whom the common-law doctrine was intended

to protect nevertheless faced the threat of suit. In this

regard, the purpose of the absolute immunity afforded

participants in judicial and quasi-judicial proceedings is

the same as the purpose of the sovereign immunity

enjoyed by the state." (Emphasis added.) Id., 787.

Because the Supreme Court has found that the

doctrines of sovereign immunity and absolute immunity

share the same purpose of protection "against suit as

well as liability--in effect, against having to litigate at all";

id., 786; and because "the doctrine of sovereign

immunity implicates subject matter jurisdiction and is

therefore a basis for granting a motion to dismiss;"

Kozlowski v. Commissioner of Transportation, 274

Conn. 497, 876A.2d 1148 (2005); this court will consider

the defendants' motions to dismiss on the ground of

absolute immunity.

"The judicial proceeding to which [absolute] immunity

attaches has not been defined very exactly. It includes

any hearing before a tribunal [*10] which performs a

judicial function, ex parte or otherwise, and whether the

hearing is public or not . . . It extends also to the

proceedings of many administrative officers, such as

boards and commissions, so far as they have powers of

discretion in applying the law to the facts which are

regarded as judicial or quasi-judicial, in character."

(Internal quotation marks omitted.) Craig v. Stafford

Construction, Inc., 271 Conn. 78, 84-85, 856 A.2d 372

(2002). In Craig v. Stafford Construction, Inc., supra,

the Connecticut Supreme Court affirmed the Appellate

Court's conclusion that an investigation of a city police

3 By way of example, the Muller court explained in its third footnote that "for reasons of public policy, the law provides

immunity from liability for governmental agents and for participants in judicial and quasi-judicial proceedings. See, e.g., Kelley

v. Bonney, 221Conn. 549, 565-66, 606A.2d. 693 (1992);Petyan v. Ellis, 200Conn. 243, 245-46, 510A.2d 1337 (1986);McHale

v. W.B.S. Corp., 187 Conn. 444, 450, 446 A.2d 815 (1982)."
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officer conducted by the police department's internal

affairs division constituted a quasi-judicial proceeding

thereby affording absolute immunity to the citizen

complainant whose claim gave rise to the investigation.

Id.The SupremeCourt inCraig further stated: "Whether

a particular proceeding is quasi-judicial in nature, for

the purpose of triggering absolute immunity, will depend

on the particular facts and circumstances of each case."

Id., 83-84.

In the present case, the plaintiff alleges that the

defendants' [*11] false and misleading statements

were made in expectation of an internal affairs

investigation of the plaintiff's behavior while he was

commanding officer of the Connecticut State Police,

Troop B. Notwithstanding the similarity of these

allegations to the facts and circumstances of Craig, the

plaintiff argues that this case is controlled by McHale v.

W.B.S. Corp., 187 Conn. 444, 446 A.2d 815 (1982), not

Craig v. Stafford Construction, Inc., supra. The plaintiff

argues in his memorandum of law in opposition to the

defendants' motions that "Craig gave the complaining

witness in a police internal affairs investigation immunity

from liability for defamation. It did not involve a claim of

malicious prosecution." Because the plaintiff does not

plead any causes of action sounding in defamation, he

argues that Craig is not controlling.

This court is not persuaded by the plaintiff's argument.

The court inMcHale addressed the narrow issue of "the

extent to which falsity of the information provided to [a]

public officer [entrusted with the responsibility for

initiating criminal prosecutions] diminishes the private

person's immunity." [*12] McHale v. W.B.S. Corp., su-

pra, 187 Conn. 449. In bothCraig and the present case,

however, the immunity under consideration is that

afforded to witnesses who provide information and

testimony leading up to and during internal affairs

investigations, proceedings that court in Craig found to

be quasijudicial in scope and affording absolute

immunity, as has already been noted. Moreover, this

court has previously addressed an important distinction

between the facts of the present case and those of

McHale, a distinction that the plaintiff overlooks: "As a

matter of law the giving of a statement to an investigating

police officer is not a statement qualifying for absolute

privilege as one given as an essential step in a

quasi-judicial proceeding. Simply put, a police

department is not a quasi judicial body." (Emphasis

added.) Phillips v. Pepsico, Inc., Superior Court, judicial

district of New Haven, Docket No. CV 94 035861-3

(November 10, 1997, Licari, J.) (20 Conn. L. Rptr. 662).

Contrary to the plaintiff's arguments, McHale does not

apply factually or legally to the present case because it

does not deal with statements made in a quasijudicial

proceeding.

[*13] In concluding that the investigation conducted by

the police department's internal affairs division

constituted a quasi-judicial proceeding that afforded

absolute immunity to any statements made within the

context of that investigation from any subsequent

defamation claims, the court in Craig recognized and

adopted the following policy argument: "[The policy of

affording absolute immunity] reflects the unspoken

reality that, if there were no absolute immunity, good

faith criticism of governmental misconduct might be

deterred by concerns about unwarranted litigation."

Craig v. Stafford Construction, Inc., supra, 271 Conn.

95. The court adopted that policy argument

notwithstanding its recognition of "the debilitating affect

that a false allegation of racial discrimination can have

on a police officer" because the court concluded "that

the policy of encouraging citizen complaints against

those who wield extraordinary power within the

community outweighs the need to protect the reputation

of the police officer against whom the complaint is

made." Id., 95-96. Those same policy arguments apply

to the facts of the present case.

The plaintiff cannot [*14] avoid Craig by arguing that

unlike Craig, his causes of action do not sound in

defamation, for to do so would not only allow the plaintiff

to circumvent but also to eviscerate the policy

enunciated inCraig. The comments of theUnited States

District Court in Medphone Corp. v. Denigris, United

States District Court, Docket No. Civ. 92-3785(HLS),

1993WL131479999 (D.N.J. July 28, 1993), quoting the

New Jersey Supreme Court in Dairies v. Raritan Valley

Farms, Inc., 19 N.J. 552, 117 A.2d 889 (1955), are

relevant and instructive on this point. InMedphone, the

district court acknowledged that under New Jersey law,

words uttered in the course of a judicial or quasi-judicial

proceeding and which have some relation thereto are

absolutely privileged and that New Jersey courts have

favored a broad interpretation of the phrase "in the

course of a judicial proceeding" and ruled that the

privilege is not limited to in-court statements. Id. The

district court noted that the absolute immunity afforded

a party's conduct in a defamation claim could not be

"maneuvered around" by recasting the claim as one for

tortious interference with contract. [*15] "Since both

claims are grounded [on the same conduct] both claims

must fail." Medphone Corp. v. Denigris, supra.
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Furthermore, our Supreme Court in Kelley v. Bonney,

221 Conn. 549, 606 A.2d 693 (1992), similarly spoke to

this issue. In deciding that the trial court properly directed

a verdict in favor of a defendant because the allegedly

defamatory statements made by that defendant were

absolutely privileged and could not provide the basis for

liability in a defamation action, the Supreme Court also

noted that "because the plaintiff's intentional infliction of

emotional distress cause of action was founded upon

the same conduct as his defamation claim, absolute

privilege also bars recovery on that claim." Kelley v.

Bonney, supra, 221 Conn. 571, n.15.

In the present case, the defendants' conduct upon

which the plaintiff bases his claims of malicious

prosecution, intentional interference with contractual

and beneficial relations and conspiracy is conduct that if

claimed to be defamatory would be afforded absolute

immunity under the holding of Craig. Moreover, given

the similarities of the facts and circumstance in the

present case [*16] to those in Craig, the internal affairs

investigation of the plaintiff constituted a quasi-judicial

proceeding, and the statementsmade by the defendants

in anticipation of and during such investigation are

therefore afforded an absolute privilege. Accordingly,

the defendants' motions to dismiss ( # s 103 and 107)

are granted.

Licari, J.
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Notice: [*1] THIS DECISION IS UNREPORTED AND

MAY BE SUBJECT TO FURTHER APPELLATE

REVIEW. COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Subsequent History: Motion to strike granted by Ri-

vera v. Simonetti, 2006 Conn. Super. LEXIS 2732

(Conn. Super. Ct., Sept. 8, 2006)

Disposition: Defendants' motion to strike the third and

fourth counts of the plaintiff's amended complaint

granted.

Case Summary

Procedural Posture

Defendants, a rest home and three of its owners or

shareholders, filed amotion to strike the third and fourth

counts of the complaint filed by plaintiff, the

administratrix of a decedent's estate. Count three was a

negligence count and count four asserted a claim under

the Connecticut Unfair Trade Practice Act (CUTPA),

Conn. Gen. Stat. § 42-110a et seq.

Overview

The decedent was a patient at the home. She was

allegedly injured as she was walking in the home's

parking lot and was hit by a car driven by one of the

owners. Defendants moved to strike the third count of

the amended complaint on the ground that it sounded in

professional negligence and required a good faith

certificate pursuant to Conn. Gen. Stat. § 52-190a. The

administratrix argued that count three sounded in

ordinary negligence for which no good faith certificate

was needed. The court disagreed. The focus of the

negligence allegationswas the failure to render requisite

care and treatment to the decedent and arose out of the

decedent's position as a patient at the home. Thus, any

duty of care that defendants owed to the decedent

arose from their professional relationship with her. The

CUTPA count also had to be stricken. The wrongful

death statute, Conn. Gen. Stat. § 52-555, provided the

exclusive remedy for the financial losses stated in count

four.As count four did not allege any recoverable losses

independent from wrongful death damages, there was

no basis for a CUTPA claim in addition to the wrongful

death claim.

Outcome

Defendants' motion was granted.

Judges: LINDA K. LAGER, JUDGE.

Opinion by: LINDA K. LAGER

Opinion

RULING ON MOTION TO STRIKE (# 119)

Cynthia Rivera (Rivera), the administratrix of the estate

of Johanna Babb, brought this action in four counts

againstGaetonSimnonetti, DeborahSimonetti,Anthony

Simonetti andSimonetti Realty, Inc. d/b/aMarshall Lane

Manor (Simonetti Realty). The defendants have moved

to strike the third and fourth counts of the amended

complaint.

"[A] motion to strike challenges the legal sufficiency of a

pleading . . ." (Internal quotation marks omitted.) Doe v.

Yale University, 252 Conn. 641, 667, 748 A.2d 834

(2000); see also Practice Book § 10-39. "For the

purpose of ruling upon a motion to strike, the facts

alleged in a complaint, though not the legal conclusions

it may contain, are deemed to be admitted." (Citation
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omitted) Murillo v. Seymour Ambulance Association,

Inc., 264 Conn. 474, 476, 823 A.2d. 1202 (2003). [*2]

The court is required to read the allegations of the

complaint broadly. Macomber v. Travelers Property &

Casualty Corp., 261 Conn. 620, 629, 804 A.2d 180

(2002).

I.

The following allegations of fact are common to the third

and fourth counts: Simonetti Realty owned and operated

a rest home, known as Marshall Lane Manor (the

facility), located at 101 Marshall Lane, Derby,

Connecticut. The facility provided nursing supervision

and was licensed by the State of Connecticut. (PP2, 3,

4.) The plaintiff's decedent Johanna Babb (Babb) was a

patient or client under the supervision of Simonetti

Realty. (P2.) On September 15, 2002, some time

between 6:00 a.m. and 10:15 a.m., Babb was walking in

the parking lot of the facility when she was struck by a

motor vehicle operated by Gaeton Simonetti, alleged to

be the "owner, shareholder, director and/or Chairman of

theBoard of Simonetti Realty." (PP5, 8, 11.) Immediately

after the accident, either Gaeton Simonetti or Deborah

Simonetti, who is alleged to be an "owner, shareholder,

officer, executive, agent, servant and/or employee of

Simonetti Realty," advised at least one unnamed

employee of Simonetti Realty that Babb had slipped

[*3] and fell in the parking lot although Babb advised

one ormore unnamed employees thatGaetonSimonetti

had struck her with his motor vehicle. (PP6, 12, 13.)

Rivera was contacted by an employee of Simonetti

Realty at approximately 10:30 a.m. and advised "that

her mother had slipped and fallen outside," (P15). At

approximately 11:10 a.m., an employee of Simonetti

Realty contacted American Medical Response to

transport Babb to the hospital and she was transported

to Yale New Haven Hospital. (PP16, 19.) Rivera,

however, was called and told that Babbwas being taken

to Griffin Hospital. (P18.) Neither Gaeton Simonetti nor

any employee of Simonetti Realty contacted the Derby

police department to report the accident, but an

emergency room physician did contact the Derby police

and reported that Babb's injuries were consistent with

an injury from amotor vehicle and not from a fall. (PP14,

20.)

II.

The defendants have moved to strike the third count of

the amended complaint on the ground that it sounds in

professional negligence and requires a good faith

certificate pursuant to General Statutes § 52-190a. 1

Rivera responds that the allegations of the third [*4]

count sound in ordinary negligence and for that reason

she has not submitted a good faith certificate. Both

sides agree that Trimel v. Lawrence & Memorial Hospi-

tal Rehabilitation Center, 61 Conn.App. 353, 764 A.2d

203, appeal dismissed, 258 Conn. 711, 784 A.2d 889

(2001), provides the controlling authority for the court's

decision.

"The classification of a negligence claim as either

medical malpractice or ordinary negligence requires a

court to review closely the circumstances under which

the alleged negligence occurred. Professional

negligence or malpractice . . . [is] [*5] defined as the

failure of one rendering professional services to exercise

that degree of skill and learning commonly applied

under all the circumstances in the community by the

average prudent reputable member of the profession

with the result of injury, loss, or damage to the recipient

of those services." (Emphasis in original; internal

quotation marks omitted.). Id., 357-58; see Gold v.

Greenwich Hospital Ass'n., 262 Conn. 248, 811 A.2d

1266 (2002). Paraphrasing the Trimel court, there are

three questions to consider when determining whether

a claim against a health care institution sounds in

professional negligence: (1) Are the defendants being

sued in their capacity as professionals, (2) is the alleged

negligence of a specialized nature arising out of the

professional relationship between the defendants and

the injured party, and (3) does the alleged negligence

involve the exercise of, or failure to exercise,

professional judgment? A careful examination of the

allegations of the third count leads to the conclusion

that the answer to all three questions is "yes."

The third count of the complaint is directed against the

individual defendants and the [*6] defendant Simonetti

Realty, based on the alleged negligence of its "owners,

shareholders, officers, executives, administrators,

servants, agents and/or employees acting within the

course and scope of their duties, responsibilities and/or

employment." (P21.) The focus of the specifications of

negligence contained in paragraph 22 is the defendants'

failure to render requisite care and treatment to Babb.

1 Malpractice claims against licensed health care institutions require the submission of the certificate of good faith required

under General Statutes § 52-190a. Bruttomesso v. N.E. Connecticut Sexual Assault Crisis Service Center, 242 Conn. 1, 698

A.2d 795 (1997). The complaint alleges that Marshall Lane Manor was a licensed rest home. See General Statutes § 19a-490.
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Although the plaintiff maintains that the allegations of

negligence involve the defendants' "business-client

relationship" with her decedent (Memorandum of Law

in Support of Objection to Motion to Strike, p.6), that is

not an accurate characterization. Babb's relationship

with the defendants arose because shewas, as alleged,

a patient of the nursing home they owned or worked for

and was under their supervision. Thus, any duty of care

that the defendants owed to Babb in connection with the

allegations of the third count arose from their

professional relationship with her. 2

[*7] Moreover, the third count is replete with allegations

of professional negligence. In paragraph 22, the plaintiff

alleges the defendants' failure to render to Babb the

care and treatment required under the provisions of

Part 483, Subpart B of Title 42 of the Code of Federal

Regulations governing skilled nursing facilities (PP22a,

b, d, f, m), 3 [*9] their failure to "properly care for and

attend to" Babb (P22e), their failure to call for a medical

doctor or ambulance (P22c), their failure "to reasonably

care for and treat" Babb ((P22j), their failure to properly

train and supervise their employees and to warn Babb

of that failure ((PP22g, 22h, 22k) and, most tellingly,

their failure to provide Babb "with the appropriate

standard of care." (P22l.) Although paragraph 22 also

contains allegations that the defendants concealed or

misrepresented the nature of Babb's injuries ((P22p

and q), read in context these allegation pertain to the

care and treatment rendered to Babb. Indeed, plaintiff

has alleged that misrepresentations to the responding

ambulance personnel "resulted in delayed care and

treatment of . . . Babb which contributed to her untimely

death." (P122q). Accordingly, the court concludes [*8]

that the third count alleges that Babb's injuries resulted

from the professional negligence of the defendants

acting as health care providers within the meaning of §

52-190a. 4

The plaintiff has argued that because the defendants'

actions were grossly negligent and expert testimony will

not be required, the third count should be construed as

alleging ordinary negligence. General Statues §

52-190a [*10] , however, does not contain an exception

for gross negligence and requires that a good faith

certificate be filed whenever "it is alleged that [the]

injury or death resulted from the negligence of a health

care provider." In the absence of a good faith certificate,

the third count must be stricken. LeConche v. Elligers,

215 Conn. 701, 711, 579 A.2d 1 (1990).

III.

2 The first count, on the other hand, alleges negligence on the part of the defendant Gaeton Simonetti in the operation of the

motor vehicle and his duty to Babb is premised on violations of the common law and statutes that govern the operation of motor

vehicles.

3 Plaintiff relies on the following provisions: 42 C.F.R. § 483.15(e)(1), which governs the obligation of a skilled nursing facility

to "care for its residents in a manner and in an environment that promotes maintenance or enhancement of each resident's

quality of life;" 42 C.F.R. § 483.25(a)(2) which governs "the necessary care and services [to be provided to residents] to attain

or maintain the highest practicable physical, mental, and psychosocial well-being, in accordance with the comprehensive

assessment and plan of care," specifically in the context of the skills of everyday life including ambulation; 42 C.F.R. §

483.10(d)(3) which requires the facility to promote a resident's right to "participate in planning care and treatment or changes

in care and treatment"; 42 C.F.R. § 483.20 which requires the facility to conduct initial and periodic assessments of a resident's

functional capacity and develop comprehensive care plans "tomeet a resident'smedical, nursing, andmental and psychosocial

needs that are identified in the comprehensive assessment"; 42 C.F.R. § 483.25(h)(2) which requires a facility to ensure that

its residents receive adequate supervision and assistance devices to prevent accidents;" 42 C.F.R. § 483.10(b)(11) which

requires the facility to "protect and promote the rights of each resident" and specifically requires the facility to inform the

resident, consult with the resident's physician and notify the resident's legal representation or family members when the

resident has been involved in an accident "which results in injury and has the potential for requiring physician intervention."

The mere recitation of these provisions demonstrates that the allegations of the third count pertain to the provision of

professional services by a regulated skilled nursing facility and the exercise of professional judgment in the implementation of

the requirements of the regulations.

4 The plaintiff has also alleged the defendants' failure to report elder abuse as required byGeneral Statutes § 17b-451 (P22m)

and the defendants' failure to submit a statement regarding the alleged commission of a crime as required by General Statutes

§ 19a-553. (P22o). The plaintiff has characterized these allegations as negligence per ser or statutory negligence. These

reporting statutes do not provide a basis for statutory negligence in the context of the factual allegations of this case. They do

not set forth a legislative standard of care that is to be substituted for the common-law standard of care. See Gore v. People's

Savings Bank, 235 Conn. 360, 376, 665 A.2d 1341 (1995); Staudinger v. Barrett, 208 Conn. 94, 101, 544 A.2d 164 (1988).

Thus, the court regards these allegations as superfluous.

Page 3 of 4

2005 Conn. Super. LEXIS 1999, *6

http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R8V0-008H-0529-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-37S1-648C-K4MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-37S1-648C-K4MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-37S1-648C-K4MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-37S1-648C-K4MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0F80-003D-84CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0F80-003D-84CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R8P0-008H-03TG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R970-008H-02N5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R950-008H-01T1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R950-008H-01T1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R9F0-008H-048S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R970-008H-02N5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5HC7-R950-008H-01T1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GJ3-RK21-DXC8-0089-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56SR-SD71-DXC8-02MN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56SR-SD71-DXC8-02MN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX3-YVV0-003D-81KF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX3-YVV0-003D-81KF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-0NH0-003D-806W-00000-00&context=1000516


The defendants have moved, on alternative grounds, to

strike the fourth count of the amended complaint, which

seeks to assert a cause of action for a violation of the

Connecticut Unfair Trade Practice Act (CUTPA), Gen-

eral Statutes § 42-110a et seq. First, the defendants

maintain that the plaintiff cannot recover direct and

consequential damages for Babb's death under CUTPA.

Second, the defendants maintain that because the

factual allegations do not implicate any entrepreneurial

or business aspect of the provision of services to Babb,

they are insufficient to support a cause of action under

CUTPA. Having concluded that the defendants' first

argument requires that the fourth count be stricken, the

court will not address the second argument.

There is no appellate authority [*11] that addresses the

viability of a CUTPA cause of action brought in

conjunction with a statutory cause of action for wrongful

death. The Supreme Court's decision in Gerrity v. R.J.

Reynolds Tobacco Co., 263 Conn 120, 818 A.2d 769

(2003), provides a helpful analytical framework in an

analogous context. Gerrity was an action brought in

four counts seeking to recover damages relating to the

plaintiff's decedent's death from lung cancer. The first

and second counts were brought pursuant to the

Connecticut Product Liability Act, General Statutes §

52-572m, et seq., and the third and fourth counts were

brought pursuant to CUTPA. The court was asked to

determine, upon certification from the United States

District Court, whether a party who seeks damages for

personal injury and death under the product liability act

is precluded from asserting a CUTPA claim by the

exclusivity provision,General Statutes § 52-572n(a), of

the product's act. Based on the facts before it, the court

answered the certified question "no," but made clear

that its decision was based on specific allegations that

the plaintiff was seeking recompense [*12] for a financial

injury that was independent from the claims made for

personal injury and wrongful death. 5 Thus, the Gerrity

court concluded that a CUTPA claim could be asserted

in conjunction with a claim for wrongful death under the

product liability statute because "the financial injury

allegedly suffered by the decedent and for which the

plaintiff seeks to use CUTPA to provide a remedy,

cannot be reasonably construed to be a claim for

personal injury, death or property damage." (Internal

quotation marks omitted.) Id., 130-31. If, however, the

allegations had been construed "to be nothing more

than a product liability act claim dressed in the robes of

CUTPA," a viable CUTPA claim would not have been

alleged. Id., 129.

[*13] The Gerrity analysis is applicable in this case.

Like the product liability statute, the wrongful death

statute provides the exclusive remedy for recompense

for injury resulting in death. Lynn v. Haybuster Manu-

facturing, Inc., 226 Conn. 282, 295, 627 A.2d 1288

(1993); Ecker v. West Hartford, 205 Conn. 219, 231,

530 A.2d 1056 (1987). The financial loss alleged in the

CUTPA count is an "ascertainable loss of life, health

and medical costs to the decedent Johanna Babb and

the decedent's estate." (Fourth Count, P21.) These are

precisely the losses for which General Statutes § 52-

555 provides the exclusive remedy. The plaintiff has not

alleged any recoverable financial loss independent from

wrongful death damages, such as the cost of the

residential services provided to Babb, which might

provide a basis to assert a CUTPA claim in conjunction

with her wrongful death claim. 6 Accordingly, the fourth

count must be stricken.

[*14] IV.

For the foregoing reasons, the defendants' motion to

strike the third and fourth counts of the plaintiff's

amended complaint is granted.

LINDA K. LAGER, JUDGE

5 "The plaintiff alleged that the decedent was forced to pay a higher price for the defendants' cigarettes that she would have

had to pay in the absence of the wrongful course of conduct allegedly engaged in by the defendants." Gerrity v. R.J. Reynolds

Tobacco Co., 263 Conn. 120, 818 A.2d 769 (2003), citing in footnote 10 to paragraphs 51, 52, 58 and 66 of the third count of

the second amended complaint.

6 The plaintiff has not provided any persuasive post-Gerrity authority that the term "just damages" in General Statutes §

52-555 permits her "to bring her CUTPA count pursuant to the wrongful death statute." Plaintiff's Objection to Defendants'

Motion to Strike, p. 8. At oral argument, the court requested supplemental briefing on this issue. OnAugust 1, 2005, the plaintiff

submitted a one-paragraph supplemental memorandum in which she stated that she was "unable to provide the court with any

further case law on the issue."
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Notice: [*1] THIS DECISION IS UNREPORTEDAND

MAY BE SUBJECT TO FURTHER APPELLATE

REVIEW. COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Disposition: Court grants the defendant's motion to

strike as to count two and denies the motion as to count

three.

Case Summary

Procedural Posture

Plaintiff injured party filed a three-count complaint

against defendant shopping mall as a result of injuries

she allegedly sustained as a result of a fall at the mall.

The injured party asserted causes of action for

negligence, violation of the Connecticut Unfair Trade

Practices Act (CUTPA), Conn. Gen. Stat. § 42-110a et

seq., and negligent infliction of emotional distress. The

shopping mall moved to strike the second and third

counts.

Overview

The injured party alleged that as she was entering the

mall, she tripped and fell on several misplaced and

wrinkled floor mats. She asserted that the shopping

mall failed to maintain in a reasonably safe condition.

She alleged that the shopping mall violated CUTPA

because its security personnel attempted to have her

execute a release of liability form and complete awritten

incident report while she was lying on the floor following

her fall. The court held that although the shopping mall

owner was in the business of running shopping malls

and the injured party fell while patronizing one of the

malls, the alleged injuries were not within the scope of

injuries that CUTPA was intended to redress as they

were personal, rather than economic. Nor were they

entrepreneurial in nature. The injured party stated a

legally sufficient cause of action of negligent infliction of

emotional distress because the allegations incorporated

the necessary elements of the action. She alleged that

the shopping mall knew or should have known that its

conduct created an unreasonable risk of causing her

emotional distress, and the shopping mall's conduct

caused her to suffer severe emotional distress.

Outcome

The court granted the shopping mall's motion to strike

as to the CUTPA claim and denied the motion as to the

negligent infliction of emotional distress.

Judges: UPSON, J.

Opinion by: Upson

Opinion

MEMORANDUM OF DECISION RE MOTION TO

STRIKE

On February 20, 2002, the plaintiff, Helen Rodriguez,

filed a three-count complaint against the defendant,

Westland Properties, Inc. This action arises out of

injuries and losses allegedly sustained as a result of the

plaintiff's fall, on November 17, 2001, at a shoppingmall

owned and operated by the defendant.

In the complaint, the plaintiff asserts causes of action

against the defendant for negligence, violation of the

Connecticut Unfair Trade Practices Act (CUTPA), Gen-

eral Statutes § 42-110a et seq., and negligent infliction

of emotional distress. In the first count, the plaintiff

alleges that as she was entering the mall, she tripped

and fell on several misplaced and wrinkled floor mats,
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located just inside the doorway of the entrance foyer,

that the defendant failed to maintain in a reasonably

safe condition. [*2] In addition to incorporating the

allegations contained in count one, in the second count,

the plaintiff alleges that the defendant violated CUTPA

because its security personnel attempted to have her

execute a release of liability form and complete awritten

incident report while she was lying on the floor following

her fall. In count three, the plaintiff alleges that the

defendant's conduct has caused her to suffer severe

emotional distress.

OnApril 12, 2002, the defendant filed a motion to strike

the second and third counts of the complaint,

accompanied by a supportingmemorandum of law. The

plaintiff filed a memorandum of law in opposition on

May 7, 2002.

"The purpose of a motion to strike is to contest . . . the

legal sufficiency of the allegations of any complaint . . .

to state a claim upon which relief can be granted."

(Internal quotation marks omitted.) Fort Trumbull Con-

servancy, LLC v. Alves, 262 Conn. 480, 498, 815 A.2d

1188 (2003). "It is fundamental that in determining the

sufficiency of a complaint challenged by a defendant's

motion to strike, all well-pleaded facts and those facts

necessarily implied from the allegations are taken as

admitted." (Internal [*3] quotationmarks omitted.)Gazo

v. Stamford, 255 Conn. 245, 260, 765 A.2d 505 (2001).

The role of the trial court in ruling on a motion to strike is

"to examine the [complaint], construed in favor of the

[plaintiff], to determine whether the [pleading party has]

stated a legally sufficient cause of action." (Internal

quotation marks omitted.) Dodd v. Middlesex Mutual

Assurance Co., 242 Conn. 375, 378, 698 A.2d 859

(1997). "In ruling on a motion to strike, the court is

limited to the facts alleged in the complaint." (Internal

quotation marks omitted.) Faulkner v. United Technolo-

gies Corp., 240 Conn. 576, 580, 693 A.2d 293 (1997).

The defendant moves to strike counts two and three on

the ground that the plaintiff has failed to allege sufficient

causes of action upon which relief may be granted. As

to count two, the defendant argues that CUTPA is not

applicable to the alleged conduct, even if the conduct

was wrongful, because it was merely incidental to the

defendant's primary business activity. It also argues

that the plaintiff fails to properly allege an ascertainable

loss, and the alleged conduct was not unfair or

deceptive, [*4] required elements of a CUTPA claim.

The plaintiff counters that she sufficiently alleges that

the defendant's conduct was committed in the course of

its trade or commerce because the defendant's business

encompasses maintaining the common areas of the

mall, as well as hiring adequate security personnel. She

also counters that she has properly alleged an

ascertainable loss because CUTPA claimants are not

required to prove measurable monetary damages, and

that the defendant's failure to warn of a defective or

dangerous condition constitutes an unfair trade practice

under General Statutes § 42-110g(a). 1

"The purpose of CUTPA is to protect the public from

unfair [*5] practices in the conduct of any trade or

commerce, and whether a practice is unfair depends

upon the finding of a violation of an identifiable public

policy . . . CUTPA, by its own terms, applies to a broad

spectrumof commercial activity. The operative provision

of the act, [General Statutes] § 42-110b(a), statesmerely

that no person shall engage in unfair methods of

competition and unfair or deceptive acts or practices in

the conduct of any trade or commerce. Trade or

commerce, in turn, is broadly defined as the advertising,

the sale or rent or lease, the offering for sale or rent or

lease, or the distribution of any services and any

property, tangible or intangible, real, personal or mixed,

and any other article, commodity, or thing of value in this

state. General Statutes § 42-110a(4). The entire act is

remedial in character . . . andmust be liberally construed

in favor of those whom the legislature intended to

benefit." (Citations omitted; internal quotation marks

omitted.) Willow Springs Condominium Assn., Inc. v.

Seventh BRTDevelopment Corp., 245 Conn. 1, 42, 717

A.2d 77 (1998).

Although our Supreme [*6] Court has not specifically

enumerated what constitutes trade or commerce, it has

stated that "a consumer relationship is not a prerequisite

to having standing to assert a CUTPA violation." Ma-

comber v. Travelers Property & Casualty Corp., 261

Conn. 620, 643, 804A.2d 180 (2002). It has also stated,

however, that "it strains credulity to conclude that

CUTPA is so formless as to provide redress to any

person, for any ascertainable harm, caused by any

person in the conduct of any trade or commerce."

1 General Statutes § 42-110g provides in relevant part: "(a) Any person who suffers any ascertainable loss of money or

property, real or personal, as a result of the use or employment of a method, act or practice prohibited by section 42-110b, may

bring an action . . . to recover actual damages . . ."
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(Internal quotation marks omitted.) Vacco v. Microsoft

Corp., 260 Conn. 59, 88, 793 A.2d 1048 (2002). In

addition, while "our SupremeCourt has frequently stated

that unjustified consumer injury is the hallmark of a

CUTPA violation . . . it has done so in the context of

trade, rather than personal injuries." (Citation omitted;

internal quotation marks omitted.) Simms v. Candela,

45 Conn.Sup. 267, 270, 711A.2d 778, 21 Conn. L. Rptr.

479 (1998). Furthermore, in interpreting the CUTPA's

definition of trade or commerce, albeit in a medical

malpractice context, the court has focused on the

alleged conduct's "entrepreneurial or business aspect.

[*7] " Haynes v. Yale-New Haven Hospital, 243 Conn.

17, 32-33, 699 A.2d 964 (1997).

In the present case, although the defendant is in the

business of running shopping malls and the plaintiff fell

while patronizing one of the defendant's malls, the

plaintiff's alleged injuries are not within the scope of

injuries that CUTPA was intended to redress. Despite

CUTPA's broad language and remedial purpose, the

plaintiff's alleged injuries do not satisfy the distinction

alluded to in Haynes because they are personal, rather

than economic. Despite the plaintiff's reliance onSimms

for the proposition that CUTPA does not distinguish

between personal injuries and economic ones, in that

case the court denied the motion to strike and held that

the alleged CUTPA claim "passed the Haynes test

because the entrepreneurial aspects of the

[nonmovant's] business [were] implicated." Simms v.

Candela, supra, 45Conn.Sup. 276. Therefore, the court

grants the defendant's motion to strike count two of the

complaint because, even under the most favorable

construction of CUTPA, the plaintiff's alleged injuries

are not entrepreneurial in nature. Since this is dispositive

[*8] of the motion to strike the second count, the court

will not consider the remaining arguments raised

pertaining to it.

The defendant argues that inasmuch as the third count

is premised on the second count, it toomust be stricken.

The plaintiff contends that count three sufficiently states

an independent cause of action because, in addition to

incorporating the aforementioned CUTPA allegations,

the plaintiff alleges the necessary elements of a

negligent infliction of emotional distress claim.

Our Supreme Court has held that to establish a claim of

negligent infliction of emotional distress, the plaintiff

must prove the following elements: "(1) the defendant's

conduct created an unreasonable risk of causing the

plaintiff emotional distress; (2) the plaintiff's distress

was foreseeable; (3) the emotional distress was severe

enough that it might result in illness or bodily harm; and

(4) the defendant's conduct was the cause of the

plaintiff's distress."Carrol v. Allstate Ins. Co., 262 Conn.

433, 444, 815 A.2d 119 (2003). In construing the

plaintiff's allegations contained in count three in her

favor, the plaintiff states a legally sufficient cause of

action of negligent [*9] infliction of emotional distress

because the allegations incorporate the necessary

elements of the action. In count three, the plaintiff

alleges that the defendant knew or should have known

that its conduct created an unreasonable risk of causing

the plaintiff emotional distress, and the defendant's

conduct caused the plaintiff to suffer severe emotional

distress. Therefore, the court denies the defendant's

motion to strike count three of the plaintiff's complaint.

Based on the foregoing, the court grants the defendant's

motion to strike as to count two and denies the motion

as to count three.

UPSON, J.
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Notice: [*1] THIS DECISION IS UNREPORTED AND

MAY BE SUBJECT TO FURTHER APPELLATE

REVIEW. COUNSEL IS CAUTIONED TO MAKE AN

INDEPENDENT DETERMINATION OF THE STATUS

OF THIS CASE.

Case Summary

Procedural Posture

Plaintiff, a firearms and accessories purchaser, stated

two causes of action in his fourth amended complaint

against defendant seller for breach of an implied

covenant of good faith and fair dealing and for violation

of the Connecticut Unfair Trade PracticesAct (CUTPA),

Conn. Gen. Stat. § 42-110a et seq. The action was

referred to an attorney trial referee for report.

Overview

The purchaser contracted with the seller to modify

some semi-automatic firearms into automatic firearms,

to buy two suppressors, and to buy a pistol. The seller

agreed to file certain required forms with the Bureau of

Alcohol, Tobacco and Firearms (BATF) on behalf of the

purchaser. The seller told the purchaser that the

weapons would be ready after the approved forms were

returned by the BATF, but did not tell the purchaser that

he had a backlog of conversions because of an

anticipated law change affecting conversions of

semi-automatic weapons. The seller also substituted

one of the suppressors bought by the purchaser without

notice to the purchaser. Upon review, the referee

concluded that the seller breached the implied covenant

of good faith and fair dealing established byConn. Gen.

Stat. § 42a-1-203 because the seller failed to deliver the

weapons even after the seller had received BATF

approval and failed to keep the seller informed of the

substitution of the suppressors. The referee found that

the seller had violated the CUTPA because his actions

amounted to a violation of public policy.

Outcome

The referee reported that a judgment in favor of the

purchaser was to be entered and awarded specific

performance and damages to the purchaser.

Judges: Jane W. Freeman, Attorney Trial Judge

Referee.

Opinion by: FREEMAN

Opinion

REPORT OF ATTORNEY TRIAL REFEREE

I. FINDINGS OF FACT

1. The Plaintiff, a long time gun collector owning an

extensive collection, purchased three semi-automatic

rifles inApril of 1986 fromRon's Gun's (Plaintiff's Ex. 18)

for conversion to fully automatic machine guns and

based upon Ron Rando's recommendation (the owner

of Ron's Gun's), the Plaintiff contacted the Defendant

on or about April 16, 1986 to discuss and arrange for

such conversions.

2. The Bureau of Alcohol, Firearms and Tobacco

(hereinafter BATF), a division of the United States

Department of the Treasury regulates the sale and

transfer of certain weapons, referred to as Title Two

weapons, through a permitting tax stamp process.

Semi-automatic weapons are referred to as Title One

weapons and upon conversion to fully automatic

weapons, they become Title Two weapons. Title Two

weapons are required to be registered with the BATF

under the National Firearms Act (26 USCS § 5801 et

seq., hereinafter [*2] NFA). Such registration is made
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after sufficient conversion work is done on a Title One

weapon to qualify it as a Title Two weapon, by the filing

of a Form2with theBATFand payment of the necessary

transfer fees. Upon BATF approval of a Form 2, such

weapon becomes an NFA weapon; it can then only be

further transferred by the owner to whom it has been

registered on the Form 2, to another dealer or individual,

upon the filing and approval by the BATF of a Form 4

(together with necessary fees). Only upon BATF

approval of a Form 4 can a licensed dealer transfer an

NFA weapon to another dealer or individual. Licensed

dealers are required to keep written records for

inspection by the BATF of all acquisitions,

remanufactures and dispositions of NFA weapons

(hereinafter NFA registry).

3. It is the custom and usage in the trade for the

transferor of an NFA weapon to submit Form 4's to the

BATF for approval, after completion of the Form 4 by the

proposed transferee.

4. On April 16, 1986, the Plaintiff delivered to the

Defendant's place of business the three semi-automatic

rifles purchased by him from Ron's Gun's; after

discussing withWilliamWittstein (hereinafterWittstein),

the [*3] President of the Defendant, various options for

conversion of the semi-automatic rifles into fully

automatic weapons, he left the weapons with the

Defendant for conversion.

5.At this initial meeting, Wittstein, who was President of

the Defendant-corporation and at all times authorized

to speak on behalf of Defendant, indicated that the

length of time for delivery of the converted weapons to

Plaintiff would be governed by how long it took the

BATF to do the paperwork. Wittstein told the Plaintiff

this process was slow and could take as much as a

year. (T., 11/27/90, p. 18)

6. At this initial meeting, Wittstein said nothing to the

Plaintiff about the length of time it would take to do the

conversion work on Plaintiff's rifles; nor did Wittstein

indicate that he was swamped with the delivery of

weapons to him in April of 1986 by other customers, for

conversions of semi-automatic to fully automatic

weapons.

7. The Plaintiff, at the time of the delivery of his rifles to

the Defendant, was aware of a pending change in

federal legislation which would ban the future

manufacture and distribution of fully automatic weapons

to private persons and this prompted him to go to the

Plaintiff [*4] in April of 1986 for the conversion of his

three semi-automatic rifles. The cut-off date for such

conversions was May 19, 1986 and although the

Defendant had a far larger number of weapons delivered

to him inApril and May of 1986 for conversion than was

usual for him, neither Wittstein nor any other agent or

employee ever told the Plaintiff that the volume of

conversionwork itself would delay delivery to thePlaintiff

of his weapons, even after the BATF approval was

secured.

8. Wittstein initially thought the three rifles delivered by

the Plaintiff had been brought to him by Ron's Gun's

and in his NFA registry logged them in under the name

Ron's Gun's (Ex. 20G, page 25Acquisition, lines 27, 28,

29). On the same date (e.g. April 16, 1986) the Plaintiff

delivered these three rifles, the Defendant performed a

sufficient amount of remanufacturing work on them so

as tomake them registerable asTitle Two fully automatic

weapons, and Defendant so reflected such conversion

in his NFA Registry (Plaintiff's Ex. 20G, p. 25,

Disposition, lines 27, 28,29).

9. Only a couple of hours of work was required to make

the Plaintiff's three rifles registerable as NFA Title Two

weapons, but thereafter, [*5] approximately ten hours

of additional work per weaponwas required to complete

the remanufacturing process of each rifle into a fully

automatic weapon, with the new features ordered by

the Plaintiff. The Plaintiff was not familiar with how long

the conversion work would take, assumed it would be

done while BATF approval was being sought and was

never told otherwise by the Defendant, or its agents or

employees.

10. The Plaintiff did not pay the Defendant until

December 22, 1986 for the conversion work on the

Three rifles, at which time the Plaintiff returned to

Defendant's place of business and delivered to

Defendant the three Form 4's which he had completed

after they had been signed and sent to him by Valerie

Wittstein (Vice President of the Defendant). The Plaintiff

also decided, on that date, to purchase a Project C

Suppressor from the Defendant; therefore an additional

Form 4 was given to him at that time for completion and

return to the Defendant for processing with the BATF.

11. On said date, December 22, 1986, the Plaintiff fully

paid the Defendant for conversion of the three rifles and

for the Project C suppressor and paid for all BATF tax

stamps and sales taxes and [*6] theDefendant provided

to Plaintiff an order acknowledgment form. (Plaintiff's

Page 2 of 11
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Ex. 4) The order acknowledgment form identifies the

Project C Suppressor purchased by a serial number

(#S-0708), which was also inserted on the Form 4

furnished to Plaintiff (Plaintiff's Ex. 5).

12. The order acknowledgment form furnished to the

Plaintiff (Plaintiff's Ex. 4) indicated delivery of the three

rifles and Project C Suppressor to the Plaintiff was to be

ASAP. ASAP meant "as soon as possible" to both the

Plaintiff and Defendant; and "as soon as possible" was

understood by both Plaintiff and Defendant to be as

soon as the BATF paperwork was completed.

13. Because the Defendant never advised the Plaintiff

in April of 1986, December of 1986, or thereafter, that

substantial work orders would delay complete

conversion of the weapon with the features ordered by

the Plaintiff for redelivery to the Plaintiff, and in fact, only

stated that BATF paper work would slow things up, the

Plaintiff could reasonably have expected that "ASAP"

meant conversion would be completed within the time

the BATF took to process Plaintiff's application forms.

14. It was customary procedure in the trade for the Form

[*7] 4 paper work to be handled as follows: the

dealers-transferors prepared the Form 4's for their

prospective transferees; after the transferor had done

so, then the transferee would complete the Form 4's by

taking passport photos, obtaining multiple fingerprint

cards made up by the local police department, securing

approval of the local police and a FBI criminal record

check and then returning these forms together with the

tax transfer check to the transferor for processing with

the BATF. This was also Defendant's customary way of

handling the processing of Form 4's. The process of

securing these items and approvals by a transferee is

time consuming.

15. The Plaintiff returned the Form 4 for the Project C

suppressor purchased onDecember 22, 1986 (Plaintiff's

Ex. 4 -- fourth item) to the Defendant by mail, in January

of 1987; the Defendant claims never to have received it

but at no time did Defendant so advise the Plaintiff

during any of the numerous monthly phone calls made

by the Plaintiff to Defendant between May of 1987 --

March 1988 and a reasonable inference can be drawn

that the Defendant misplaced this Form 4.

16. BATF approval was obtained on March 10, 1987 for

the Plaintiff's [*8] three rifles to be transferred by the

Defendant to the Plaintiff and the Defendant received

approved transfer forms from the BATF shortly

thereafter. (Plaintiff's Ex. 1, 2 and 3; T., 11/28/90, pp.

129-130).

17. Between March 1987 and March 1988, the Plaintiff

called the Defendant's place of business on a monthly

basis, to determine whether BATF approval for the

transfer of his weapons by the Defendant to him had

been secured; bothMr.Wittstein and John Saccone, his

assistant, told the Plaintiff that BATF approval had not

been received even though it had been, on March 10,

1987.

18. In March of 1988, the Plaintiff purchased a

suppressed Ruger pistol and a suppressor (#S-1510)

for one of his rifles purchased in December of 1986,

hoping that by making this additional purchase he could

expedite delivery of his December 1986 order; payment

terms were negotiated by telephone with Valerie

Wittstein who required a 50% deposit with the balance

of 50% to be paid upon delivery. Sales tax was also to

be paid upon delivery. (Plaintiff's Ex. 6). The order

acknowledgment form for this order (Plaintiff's Ex. 6)

and Form 4's to be filled out by Plaintiff were mailed to

him by Defendant in [*9] April of 1988; and the Plaintiff

returned the Form 4's for the pistol and suppressor in

theMarch order, bymail, with his check on or aboutMay

5, 1988.

19. The March 1988 order acknowledgment form

(Plaintiff's Ex. 6) also provided for delivery ASAP which

both parties understood to mean "as soon as possible";

and "as soon as possible" was understood by both the

Plaintiff and Defendant to mean as soon as the BATF

paperwork was completed.

20. In May of 1988, the Plaintiff also purchased an MP5

gun from Ron's Gun Shop and received final BATF

approval by July 20, 1988; in connection with this

application, the Plaintiff received a BATF notice,

acknowledging receipt of his Form 4, and since Plaintiff

had received no similar BATF acknowledgment for the

Form 4's pertaining to his Ruger pistol and suppressor

(Plaintiff's Ex. 6) purchased from Defendant, Plaintiff

began to suspect that the Defendant was being

untruthful when Defendant's agent advised Plaintiff in

July of 1988 that the Form 4 for his March 1988 order

had not yet been approved. At that time, Plaintiff sought

legal counsel and in the fall of 1988 commenced legal

action against Defendant.

21. Plaintiff, at the commencement [*10] of this action

(D.N. 508292) secured a $ 25,000.00 attachment
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against property of theDefendant, and shortly thereafter,

Mr. Wittstein's homewas substituted as collateral in lieu

of the weapons of the Defendant originally attached.

After such legal action was commenced, the parties

through negotiations, attempted to resolve their

differences to arrive at a firm date for the delivery of the

weapons from the December 1986 and March 1988

orders to Plaintiff. When delivery was not accomplished

by the spring of 1989, the Plaintiff then commenced a

replevin action (D.N. 510438) and secured a

prejudgment remedy order to replevin all those items

purchased by Plaintiff in the December 1986 order

(Plaintiff's Ex. 4).

22. Plaintiff was able to obtain possession of the three

semi-automatic rifles converted to machine guns (the

first three items in Plaintiff's Ex. 4) pursuant to a

prejudgment order of replevin issued by this Court at

the commencement of the second legal action; the

sheriff delivered these rifles to Plaintiff on or about June

9, 1989 with transfer tax stamps and approved BATF

forms. However, there was no approved BATF Form 4

or transfer tax stamps for the Project C suppressor [*11]

(fourth item on Plaintiff's Ex. 4), so that the suppressor

replevied by the sheriff is still in the hands of the sheriff.

23. The Plaintiff was required to commence this second

legal action (D.N. 510438) in order to secure possession

of the three machine guns (Plaintiff's Ex. 4) although

BATF approval for the transfer of weapons from the

Defendant to the Plaintiff had been secured

approximately two years prior thereto, and the

conversion work had been completed by the Defendant

shortly prior to the commencement of the replevin

action.

24. At about the time of the replevin, Wittstein indicated

to the Plaintiff that the BATF must have lost the Form 4

for the Project C suppressor (fourth item on Plaintiff's

Ex. 4), while at the time of trial Wittstein testified that the

Defendant had never received this Form 4 back from

the Plaintiff.

25. After June of 1989, Plaintiff received substitute

Form 4's from the Defendant to be completed for the

Project C suppressor (fourth item on Plaintiff's Ex.4)

and for the Ruger pistol and suppressor (Plaintiff's Ex.

6). Plaintiff processed these forms a second time and

returned them to the Defendant very shortly thereafter

(Plaintiff's Ex. 8, 9, [*12] 10) but since return of them to

the Defendant in August of 1990, the Defendant has

refused and failed to process these forms for BATF

approval and thus the Plaintiff has not received the

suppressors and pistol represented in Plaintiff's Exhibits

8, 9, 10. The Defendant is still in possession of the

second set of Form 4's completed by the Plaintiff for the

two suppressors and the Ruger pistol.

26. The suppressor purchased by the Plaintiff in

December 1986 (Plaintiff's Ex. 4) was listed as having a

serial number of #S-0708 on Plaintiff's order

acknowledgment; however, on the substitute Form 4

sent to Plaintiff in June of 1989 this suppressor was

listed with a serial number of #S-0273 (Plaintiff's Ex. 9).

And, the suppressor purchased by the Plaintiff in March

of 1988 (Plaintiff's Ex. 6) was listed as having a serial

number of #S-1510 onPlaintiff's order acknowledgment;

however, on the substitute Form 4 sent to the Plaintiff in

June 1989, this suppressor was listed with a serial

number of #S-0562 (Plaintiff's Ex. 8).

27. Wittstein contends that when he discussed that the

suppressor #S-0708 on Plaintiff's original order would

not fit the Plaintiff's rifle, #S-0273 was substituted. [*13]

Plaintiff disputes this and contends that #S-0708 was

ultimately transferred to the owner of a rifle similar to

Plaintiff's. Regardless of whether the Plaintiff or

Defendant is factually correct, the Defendant never told

the Plaintiff prior to May of 1990, when he forwarded a

new Form 4 to the Plaintiff, that the wrong suppressor

had been sold to him and that a suppressor with a

different serial number would be substituted. Plaintiff

went through the entire process a second time of

completing the Form 4 for the substituted suppressor,

#S-0273, which is the suppressor in the hands of the

sheriff.

28. Wittstein contends that when he discovered that the

suppressor #S-1510 would not fit the Plaintiff's MP5

rifle, but would only fit anUzi, he substituted an #S-0562,

which would fit Plaintiff's rifle. The Plaintiff contends and

the Defendant concedes that a back cap, can adapt this

suppressor for use on an MP5 rifle, with a minimal cost

of $ 90.00 and three-quarters of an hour of work. The

Defendant, prior to May of 1990, when it forwarded a

new Form 4 to the Plaintiff, never told the Plaintiff that

the wrong suppressor had been sold to him on the

March 1988 order or that a suppressor [*14] with a

different serial number would be substituted, nor did the

Defendant give the Plaintiff the option of taking

possession of what it could deliver at that time or of

electing to convert the suppressor with a back cap.

29. Had the Plaintiff been advised by the Defendant of

the mix up with the suppressors, Plaintiff might have
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taken possession of what the Defendant could have

delivered, instead of spending numerous hours

reprocessing Form 4's for the two suppressors; instead,

the Defendant disposed of both #S-1510 and #S-0708

to third parties, without conferring with the Plaintiff, so

that Plaintiff had to go through the inconvenience of

being finger printed again and pursue the time

consuming process of completing new Form 4's for the

two substituted suppressors.

30. The parties stipulated that all evidence taken on the

case bearing docket number 508292 will be admitted

for whatever purposes necessary in the case bearing

document number 510438.

31. In connection with the Plaintiff's March 1988 order,

the Plaintiff paid $ 900 to the Defendant as a deposit

thereon,which iswhatDefendant requested. Defendant,

before trial, contended through its legal counsel that

none of [*15] the $ 400 transfer tax was included in the

$ 900 payment; but at trial, the Defendant contends that

at best the $ 900 is made up of $ 575 for half of the

merchandise purchased and only $ 375 towards the

transfer tax. Sales tax was not to be paid until delivery.

The $ 900 deposit paid by the Plaintiff to the Defendant

was all that the agreement of the parties required at that

stage, regardless of whether or not the full transfer tax

had been paid, so that uponBATFapproval and delivery,

Plaintiff would owe $ 735.25 to the Defendant.

32. Wittstein contended at trial, that he had tried on

behalf of the Defendant, to be as equitable and fair as

possible in deciding whose weapons would be

completed the earliest, after May of 1986, when he

became swamped with work; he also contends that he

tried to perform work in batches so that he had not

started HK rifle conversions until well into 1987.

However, Defendant never advised its customers that

weapons would be converted in batches, or that the

early delivery of a rifle to him did not necessarily assure

that it would be worked on first. Defendant's selection of

which weapons to convert first, process with BATF first

and distribute back [*16] to ownerswas at best, arbitrary.

33. Several HK rifles delivered to the Defendant for

conversion, and approved by BATF on the same date

as the Plaintiff's approval, were transferred by

Defendant to their owners, well over a year prior to the

Plaintiff's securing his convertedweapons back through

the replevin action.

34. Many dealers who delivered their weapons to the

Defendant for conversion, after the Plaintiff delivered

his, received their converted weapons back from the

Defendant before Plaintiff filed suit; however, the

Defendant received his largest number of weapons for

conversion from dealers, so no conclusion can be

reached that Defendant's delivery practices favored

dealers.

35. The Defendant could have completed conversion of

the Plaintiff's HK rifles well before June of 1989, if in fact

it had been performing conversions in batches as

contended at trial, since numerous HK's were being

converted in 1987 and 1988 by the Defendant.

36. Plaintiff did care what serial numbers were on the

Project C suppressor (fourth item in December 1986

order) and the second suppressor (March 1988 order)

because of the great deal of trouble and time involved

on his part to resubmit [*17] Form 4's for these very

specifically identified suppressors. The original and

substitute suppressors may have been the same, in

terms of form and function, but they became specifically

identifiable as distinct units once assigned a serial

number.

37. The Plaintiff has suffered a great deal of anxiety and

stress because of his personal time and expense

involved to secure his converted weapons through

litigation, and because of the non-delivery and failure of

the Defendant to complete the BATF processing of

Form 4's for the suppressor purchased by him in

December of 1986 and for the suppressor and pistol

purchased by him in March 1988.

38. The Plaintiff's legal counsel billed him for $ 8,347.40

worth of legal services for work performed through

November 26, 1990, at an hourly rate of $ 100 - $ 150

for attorneys, and $ 50 - $ 60 for paralegals. Although

there was no expert testimony regarding the

reasonableness of the legal fees charged, a review of

the attorney's time slips (Plaintiff's Ex. 17) and the

services therein described, indicates that the fees were

reasonable for the services provided.

39. The Plaintiff in his brief contends that in excess of $

28,783.42 of legal time [*18] and expenses have been

incurred by the Plaintiff in connection with the two

lawsuits brought by him. (D.N. 0508292 and 0510438).

The Plaintiff has attached as Exhibit A to his

memorandum of law an itemized bill for services

provided from July 1986 - May of 1991, but there has

only been testimony regarding the scope of services

provided through November 26, 1990. The Court does
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note, however, from its own observations in the

courtroom, that Plaintiff's counsel, James Parenteau,

provided legal services in the trial of the two cases (and

not included on Plaintiff's Ex. 17) as follows:

11/27/90 6 hours

11/28/90 5 hours

11/29/90 8 hours

3/13/91 8 hours

3/14/91 7 hours

Total 34 hours

40. Attorney Parenteau's hourly rate in 1990 and 1991

was $ 150 per hour, which at 34 hours of trial time would

be equivalent to a charge of $ 5100 for courtroom trial

work.

41. The Plaintiff has incurred legal fees of at least $

13,447.40 consisting of $ 8,347.40 for services in the

two cases through November 26, 1990 plus $ 5100 for

trial work thereafter.

II. CONCLUSIONS OF LAW

1. OnApril 16, 1986, the Plaintiff and Defendant entered

in an express contract by which the Defendant [*19]

agreed to convert threeHK semi-automatic rifles owned

by the Plaintiff into fully automatic submachine guns for

the agreed upon price of $ 2,800.00, plus sales tax and

federal transfer tax.

2. In accordance with the custom of the industry,

Defendant's own practice and 29 C.F.R. § 179.84,

Defendant prepared the BATF Form 4 applications to

obtain federal tax stamps necessary to complete the

transaction and allow Defendant to transfer the

converted weapons to the Plaintiff.

3. In accordance with the contractual obligation

assumed by the Defendant, Defendant forwarded

Plaintiff's money and the completed application forms

to the BATF for approval.

4. The parties further agreed that the Plaintiff would pay

the entire sum due, and deliver to the Defendant the

completed application forms, in advance of Defendant's

obligation to forward the amount due for the transfer

stamps and the application forms to the BATF, for the

December 1986 order.

5. The parties further agreed that delivery of the

converted semi-automatic weapons would be made

when the Defendant had received authorization from

the BATF to transfer the weapons as indicated by

approved Form 4 applications.

6. On December [*20] 22, 1986, Plaintiff delivered the

full amount due under the contract along with fully

completed Form 4's and received Defendant's order

acknowledgment form which reflected that Plaintiff had

paid the full amount and stated a delivery term "ASAP"

which meant "as soon as possible". Based upon

Defendant's statement in April of 1986, this was

understood by Plaintiff to mean as soon as BATF

approval was received by Defendant.

7. Delivery of the converted semi-automatic weapons

was required within a reasonable time of receipt of

BATF approval and BATF approval was obtained on

March 10, 1987.

8. As a proximate cause of Defendant's breach by

failure to deliver within a reasonable time of March 10,

1987, Plaintiff was compelled to initiate two lawsuits;

the first seeking damages and specific performance;

the second to replevin Plaintiff's weapons.

9. On December 22, 1986, Plaintiff and Defendant

entered into an express contract whereby Plaintiff

agreed to purchase one AWCO Project C HK 33

Suppressor bearing serial number S-#0708 from

Defendant for the sum of $ 300.00, plus sales tax and

federal transfer tax.

10. In accordance with the prior conduct of the parties,

the custom and practice [*21] of the industry and federal

regulations, Defendant agreed to, and becameobligated

to, prepare and forward the application for transfer of

federal tax stamps. The parties agreed that delivery of

the Project C suppressor would be made upon receipt

of BATF approval. Plaintiff paid the full purchase price,

plus sales tax and the amount necessary to obtain

federal transfer tax on the date of the parties entered

into the agreement.

11. Defendant prepared the application Form 4 for the

Project C suppressor and mailed it to Plaintiff who

obtained the necessary signatures, fingerprint cards

and photos. Plaintiff mailed the completed application

forms to the Defendant on or about January 13, 1987. It

is presumed that the Defendant received Plaintiff's

application form.
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12. Defendant breached the contract referred to in

conclusion 9 hereof, by failing and refusing to forward

Plaintiff's money and the completed the application

forms to BATF for approval.

13. Defendant subsequently sold the Project C

suppressor bearing serial number S-#0708 to a third

party without notification to Plaintiff in breach of the

implied covenant of good faith and fair dealing and the

contract.

14. Subsequently, [*22] Defendant agreed to substitute

the Project C suppressor with one bearing serial number

S-#0273. Defendant forwarded the substitute

application forms to Plaintiff. Plaintiff completed the

form, and forwarded it to Defendant who received the

form for the substitute Project C suppressor inAugust of

1990.

15. Defendant refuses to forward Plaintiff's money and

the new Form 4 to the BATF for approval in order to

obtain permission for delivery of the substitute Project C

suppressor which was transferred to the possession of

a deputy sheriff for the State of Connecticut in June of

1989.

16. On or aboutMarch 19, 1988, Plaintiff and Defendant

entered into an agreement whereby Plaintiff agreed to

purchase one AWC MK9 suppressor bearing serial

number S-#1510 which was intended to be used with

one of the remanufactured semi-automatic rifles

involved in the 1986 transaction known as an MP5

sub-machine gun. At the same time, Plaintiff also

purchased one suppressed Ruger pistol. The parties

agreed that Plaintiff would pay 50%of the total purchase

price as a down payment and pay the remainder upon

tender of the goods together with sales tax.

17. In accordance with Defendant's obligation [*23]

under said the agreement, Defendant prepared the

Form 4's for BATF approval for the items purchased in

the March 1988 order and mailed them to Plaintiff on

April 21 and 26, 1988. In accordance with his obligation,

Plaintiff completed the forms, obtained the signature of

the police chief, the fingerprint cards and photographs,

and forwarded all of the Form 4's to Defendant with his

check in the amount of $ 900.00. Defendant received

the check and the forms on or about May 7, 1988.

18. Defendant breached the contract referred to in

conclusion 16 hereof, by failing to forward the BATF

forms for the items in the March 1988 order to the BATF

for approval and failing to obtain federal transfer tax

stamps. As a proximate cause of Defendant's breach,

Plaintiff was compelled to institute litigation in order to

obtain an order requiring Defendant to comply with its

obligation to process the BATF forms for the items in the

March 1988 order.

19. Subsequent to the commencement of litigation it

was discovered that the Defendant, without notice to

Plaintiff, andwithout his agreement, transferredS-#1510

to a third party. Defendant's transfer of S-#1510 to a

third party was a breach of the [*24] agreement.

20. Thereafter, Defendant forwarded a substitute Form

4 which described a substitute suppressor bearing

number S-#0562. Plaintiff once again obtained the

signature of the police chief, the fingerprint cards and

photographs and forwarded the substitute Form 4 to

Defendant who received it in August of 1990.

21. Defendant continues to refuse to forward the BATF

Form 4 and Plaintiff's money to the BATF to obtain

approval.

22. Based upon the great inconvenience to Plaintiff, the

specific identification of the suppressors to the contract,

and the required filing of BATF Form 4's with proper

transfer fees by the transferor, an order of specific

performance under Connecticut General Statutes §

42a-2-716 is appropriate to compel Defendant to

forward the application forms and the monies for all

transfer fees to the BATF for approval, to transfer to

Plaintiff the Ruger pistol, the S-#0273 and S-#05652.

23. Defendant's refusal to forward the three Form 4's for

the Ruger pistol, the S-#0273, and the S-#0562 and the

necessary transfer tax fees constitutes a breach of the

agreement of the parties and a breach of the implied

covenant of good faith and fair dealing under common

[*25] law and as stated inConnecticut General Statutes

§ 42a-1-203 as defined by Connecticut General Stat-

utes § 42a-1-201(19).

24. Defendant is a person and is engaged in trade or

commerce as defined by the Connecticut Unfair Trade

Practices Act, § 42-110a(3) and (4) et. seq.

25. Defendant engaged in conduct which was both

unfair and deceptive in violation of the Connecticut

Unfair Trade Practices Act and Connecticut General

States § 42-110b(a).

26. Defendant deceived Plaintiff when he advised

Plaintiff that delivery of Plaintiff's semi-automatic rifles
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remanufactured into sub-machine guns would occur at

the time when BATF approval of Plaintiff's Form 4 and

accompanying transfer taxes were obtained by

Defendant, as opposed to advising Plaintiff that delivery

would be made in the sole discretion of Defendant

based upon when conversion of the weapons was

completed.

27. Defendant deceived Plaintiff, commencing in April

1987 and continuing for every month thereafter through

August 1988, when Defendant, through its agents,

William Wittstein and John Saccone, advised Plaintiff

that BATF approvals had not been obtained for the

remanufactured semi-automatic weapons, when, in

reality, [*26] Defendant had received approval from the

BATF to transfer the remanufactured semi-automatic

rifles to Plaintiff shortly after March 10, 1987.

28. Defendant deceived Plaintiff when in March of 1990

it stated it would prepare substitute Form 4's to obtain

federal transfer tax stamps for the suppressed Ruger

pistol and the substitute suppressors for S-#0708 and

S-#1510, and forward those forms to Plaintiff for

completion, without advising Plaintiff, Defendant would

demand additional monies for the tax transfer fees

above and beyond the $ 900.00 deposit already paid by

Plaintiff before the Defendant would send anything to

BATF.

29. Defendant committed an unfair trade practice when

it promised Plaintiff delivery of the remanufactured

semi-automatic weapons upon receipt of the federal

transfer tax stamps and approved Form 4's, but then

failed to remanufacture Plaintiff's weapons to make

delivery within a reasonable time of receipt of the

transfer tax stamps onMarch 10, 1987, whenDefendant

was capable of making such delivery.

30. Defendant's method of communication with Plaintiff

regarding the status of the work to convert Plaintiff's

semi-automatic weapons, as well as the status [*27] of

receipt and processing of BATF forms, is unfair because

it created an atmosphere of uncertainty and anxiety in

Plaintiff concerning Plaintiff's money and possessions

and compelled Plaintiff to resort to litigation in order to

obtain assurances that the remanufacture work be

completed and his weapons ultimately redelivered to

him.

31. Defendant's conduct was oppressive and does

substantial injury to consumers because of its disregard

for the legitimate expectations of consumers to be kept

accurately informed about the status of goods held for

repair or remanufacture.

32. Defendant's communication system concerning the

processing of BATF forms is unfair because Defendant

either negligently or willfully refuses to forward the

BATF Form 4 applications for approval after indicating

its agreement to do so.

33. Defendant's refusal to deliver the weapons and

suppressors to Plaintiff within a reasonable time of

receipt of BATF approval constitutes unreasonable

delay which is an unfair and deceptive trade practice.

34. Defendant's conduct as enumerated in conclusions

26 through 33 above constitutes a violation of the

implied covenant of good faith and fair dealing and the

express [*28] obligation to deal fairly and in good faith

as set forth in Connecticut General Statutes § 42a-1-

203 and thus reveals a clear violation of public policy

which is an unfair and deceptive trade practice.

35. As a result of the breach of the implied covenant of

good faith and fair dealing and unfair and deceptive

trade practices enumerated above, Plaintiff has

sustained ascertainable losses and actual damages

based upon inconvenience, delay of delivery and

anxiety. Plaintiff is entitled to attorneys' fees for work

reasonably performed in pursuing his CUTPA claim.

36. Defendant's unfair and deceptive trade practices

compelled Plaintiff to engage in litigation solely to obtain

Defendant's performance under the contract and as

such entitles Plaintiff to attorney's fees under the Unfair

Trade Practices Act.

37. Defendant's refusal to file the three Form 4's in its

possession for the two suppressors and the Ruger

pistol demonstrates a reckless indifference to Plaintiff's

rights to have these processed with the BATF and

entitles the Plaintiff to punitive damages.

III. MEMORANDUM OF DECISION

The Plaintiff, in his Fourth Amended Complaint dated

December 18, 1990 has stated two [*29] causes of

action: the first alleges violations of the Connecticut

Unfair Trade Practices Act, C.G.S. § 42-110a, et seq.

(First Count) and the second alleges the breach of an

implied covenant of good faith and fair dealing which

was part of the contract between the Plaintiff and

Defendant, in connection with purchase and delivery of

rifles, suppressors and a pistol (Second Count).
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The Defendant, by pleading dated March 11, 1991,

seeks to set off against any damages alleged byPlaintiff,

the increase in value of the fully automatic weapons

finally delivered to the Plaintiff. Further, the Defendant

specially defended, that since it has not received

approved BATF transfer forms, it is legally impossible

for it to complete the contract between the parties with

respect to the two suppressors and pistol (First Special

Defense); and that as to the items not yet delivered to

Plaintiff, the Plaintiff has failed to pay the balance due

for such items. A third special defense filed by the

Defendant was stricken from the pleadings on March

13, 1991, Hurley J., without prejudice to the Defendant

to raise the issue of subject matter jurisdiction at a later

time.

The Plaintiff has sustained his [*30] burden of proof on

both counts of his Fourth Amended Complaint and is

entitled to judgment on both counts of his Complaint,

together with the relief as hereinafter set forth.

Taking the Second Count first, the Plaintiff has alleged

and proven that there was an express agreement,

whereby the Defendant was to convert the Plaintiff's

three semi-automatic weapons into fully automatic

weapons and provide a Project C suppressor to Plaintiff

as soon as possible after the BATF had approved the

transfers. (Plaintiff's Ex. 4). In addition, there was a

second express agreement whereby the Defendant

sold to the Plaintiff and agreed to transfer to Plaintiff,

after BATF approval, a Ruger pistol and a suppressor

for Plaintiff's MP5,(Plaintiff's Ex. 6). Where a contract

contains no set or specific time for delivery, the law

requires that delivery be made in a reasonable time,

C.G.S. § 42a-2-309(2) and what is a reasonable time is

usually a question of fact under all the circumstances.

Bradford Novelty Co. v. Technomatic, Inc., 142 Conn.

166, 171 (1955). Failure to perform within a reasonable

time of the delivery date constitutes a breach of contract.

Janulewycz v. Quagliano, 88 Conn. 64 (1914). [*31]

Where items are specially manufactured, time may not

be of the essence of a contract because of the likelihood

of a delay, however, unless factors causing the delay

are beyond the Defendant's control, he is still required

to perform within a reasonable time of the stipulated

date. Bradford, supra.

The course of dealing between the Defendant and

Plaintiff established that if the Plaintiff completed the

BATF Form 4's and submitted them to Defendant,

Defendant would then process them with the BATF.

Defendant did this for the three HK's on the December

1986 order and the Plaintiff had reasonable grounds to

believe that the Defendant would proceed in the same

fashion with respect to his March 1988 order. In fact, the

Defendant testified that the transferor customarily did

this for the transferee; further, 29 C.F.R. § 179.84

requires the transferor to handle the submission of

Form 4's to the BATF.Acourse of dealing is "a sequence

of previous conduct between the parties to a particular

transaction which is fairly to be regarded as establishing

a common basis of understanding for interpreting their

expression, and conduct "C.G.S. § 42a-1-205(1). A

"usage of trade", [*32] is any practice or method of

dealing having such regularity of observance in a place,

vocation or trade as to justify an expectation that it will

be observed with respect to the transaction in question.

C.G.S. § 42a-1-205(2). Defendant conceded that the

usage of trade was for the transferor to send Form 4's to

the BATF and Plaintiff could reasonably have expected

that Defendant would proceed to do so in a timely

fashion. Defendant's agreement to perform work for the

conversion of Plaintiff's weapons, to register them with

the BATF and to redeliver them to Plaintiff as soon as

possible, carried with it a implied covenant of good faith

and fair dealing. Such covenant exists in every contract

without limitation. 2 Restatement of Contracts, 2d, §

205(1979); C.G.S. § 42a-1-203. Essentially, it is a rule

of construction designed to fulfill the reasonable

expectations of the contracting parties as they

presumably intended. Magnan v. Anaconda Industries,

Inc., 193 Conn. 558, 567 (1984). The phrase, good

faith, excludes a variety of types of conduct

characterized as involving "bad faith" because they

violate community standards of decency, fairness or

reasonableness. [*33] Id at 566.

In the case at bar, the Defendant breached this implied

covenant of good faith and fair dealing in connection

with the contract between the parties for the sale,

remanufacture and delivery of the weapons and

suppressors because: (1) The Defendant never

informed the Plaintiff that he was overloaded with

conversions due to the proposed change in the law to

take effect on May 19, 1986 but only told Plaintiff that

delays in redelivery to Plaintiff would be due to the slow

BATF processing of Form 4's; (2) Defendant never

informed the Plaintiff that the bulk of the conversion

work to be done by Defendant on the semi-automatic

weapons, would have to been done after BATF

approval, because of the substantial number of

weapons Defendant had to work on; (3) Defendant

never told the Plaintiff about the mix up in suppressors

on both theDecember 1986 and theMarch 1988 orders,
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or that he had unilaterally substituted other suppressors

without giving the Plaintiff the option of deciding how to

proceed after the mix up; (4) Defendant and his agents

told Plaintiff, for over a year after BATF approval of the

transfer of the three rifles, that no BATF approvals had

been [*34] secured for those three items on the

December 1986 order; (5) Defendant refused even

after a second set of Form 4's had been furnished by

Plaintiff for the Project C suppressor, the pistol and the

suppressor for theMP5, to process these formswith the

BATF, notwithstanding the fact that Plaintiff had fully

paid for the December 1986 order and had paid the

agreed upon deposit for the March 1988 order.

Specific performance of the contract in this case is

appropriate. The substituted suppressor from the

December 1986 (#S-#0273) order, has already been

specifically identified to the contract because a serial

number has been affixed to it and Plaintiff has already

completed the Form 4 for it (Plaintiff Ex. 9). In addition,

both items from the March 1988 order have been

specifically identified to the contract; the substituted

suppressor from the March 1988 contract has been

identified to the contract because a serial number has

been assigned to it and Plaintiff has completed the

Form 4 for it (#S-#0562; Plaintiff's Ex. 8). Plaintiff has

also completed the Form 4 for the Ruger pistol and

delivered it to the Defendant. The Plaintiff has fully paid

for the December 1986 order and has [*35] paid the

agreed upon deposit on the March 1988 order and

therefore specific performance is proper to prevent

considerable delay and inconvenience to the Plaintiff.

The Plaintiff has alleged and proven violations of the

Connecticut Unfair Trade Practices Act, C.G.S. § 42-

110a, et seq. (hereinafter CUTPA); this act provides that

"no person shall engage in unfair methods of

competition and unfair or deceptive acts or practices in

the conduct of any trade or commerce". C.G.S. §

42-110b(a). The instant transaction for the sale,

manufacture and delivery of remanufactured weapons

to Plaintiff meets the statutory definition of trade or

commerce, C.G.S. § 42-110a(4) and the

Defendant-corporation is a defined person under the

statuteC.G.S. § 42-110a(3). The criteria to be employed

to determinewhether a practice violatesCUTPAinclude:

"(1) Whether the practice, without necessarily having

been previously considered unlawful, offends public

policy as it has been established by statutes, the

common law, or otherwise - whether, in other words, it is

within at least the penumbra of some common law,

statutory, or other established concept of unfairness; (2)

Whether it is immoral, unethical, [*36] oppressive, or

unscrupulous; (3) Whether it causes substantial injury

to consumers [competitors or other businessman]."'

Thus, a violation of CUTPA may be established by

showing either an actual deceptive practice or a practice

amounting to a violation of public policy. Web Press

Services Corporation v. New London Motors, Inc., 203

Conn. 342, 355 (1987).

These three criteria are used to determine whether a

particular practice is unfair, and are the criteria set out in

the "cigarette rule" by the Federal Trade Commission.

FTC v. Sperry & Hutchinson, 405 U.S. 233, 244-245, 92

S. Ct. 989, 31 L. Ed. 2d 170 (1972). All three criteria

need not necessarily be satisfied to support a finding of

unfairness.Atlantic Richfield Co. v. CanaanOil Co., 202

Conn. 234, 242 (1987); a practice may be unfair

because of the degree to which it meets one of the

criteria or because to a lesser extent it meets all three.

McLaughlin Ford, Inc. v. Ford Motor Co., 192 Conn.

558, 569, n. 15 (1984).

The test for deception has three requirements: (1) A

representation, omission or other practice [*37] likely to

mislead consumers; (2) The consumer must interpret

the message reasonably under the circumstances; (3)

The misleading representation, omission or practice

must be material, that is, likely to affect the consumer's

decision or conduct. Caldor, Inc. v. Heslin, 215 Conn.

590, 597 (1990).

The Defendant's failure to deal in good faith in

connection with its contractual relations with the Plaintiff

was oppressive, and satisfies the second tier of the

unfairness test. In addition, the Defendant's failure to

deliver the goods to Plaintiff within a reasonable time

after BATF approval, the Defendant's consistent

indication that no BATF approval had been secured for

a year after it had been and Defendant's holding of

Plaintiff's money without performing the contracted for

services within a reasonable time, are all the very type

of conduct which injures consumers.

Defendant omitted to tell Plaintiff numerous material

facts, and therefore deceived Plaintiff. Defendant failed

to disclose that delivery of theweapons and suppressors

was not going to occur immediately upon receipt of

BATF approval; Defendant failed to disclose that it was

overwhelmed with conversion [*38] work which would

substantially delay delivery to Plaintiff; Defendant failed

to disclose themix up of the suppressors and unilaterally
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substituted other suppressors thereby necessitating

substantial work and time on Plaintiff's part to secure

new Form 4's; Defendant failed to process the second

set of Form 4's so that Plaintiff was forced to institute

litigation to secure delivery of some of the items fully

paid for.

The Plaintiff has suffered an "ascertainable loss" as

required byC.G.S. § 42-110g(a).Whenever a consumer

has received something other than what he has

bargained for, he has suffered a loss of money and

property. Hinchliffe v. American Motors Corporation,

184 Conn. 607, 614 (1981). In this case Plaintiff could

not secure any of its weapons at all, without the use of

legal process. Although a Plaintiff may not show any

specific dollar amount actual damages, "ascertainable

loss" includes mental or emotional distress, Haesche v.

Kissner, 4 CSCR 718 (1989). The Plaintiff in the case at

bar, suffered anxiety and stress because of Defendant's

non-delivery of his weapons, even after the second set

of Form 4's were delivered to Defendant. Where [*39]

no actual damages are shown, a Court in its discretion

may still award punitive damages and attorneys fees

under CUTPA. § 42-110g(a) and (d); Tillquist v. Ford

Motor Credit Co., 714 F. Supp. 607 (D. Conn, 1989).

An individual may maintain a private cause of action for

a CUTPA violation which singularly impacts on him,

without the necessity of the claim being based on a

general course of conduct. Al Tech Specialty Steel v.

United States, 651 F. Supp. 1421 (D. Conn, 1987); the

public interest requirement of a private action under

CUTPA was eliminated by a 1984 amendment to the

statute. Lembo v. Schlesinger, 15 Conn. App. 150, 155

(1988).

Where a CUTPAviolation is found a court should award

attorneys fees, Barco Auto Leasing Corporation v.

House, 202 Conn. 106, 120 (1984). While no expert

testimonywas provided, Plaintiff's counsel has provided

the Court with an adequate description of the type and

scope of legal services provided. An award of both

attorney's fees and punitive damages under CUTPA

may be made. Ford v. Blue Cross and Blue Shield of

Connecticut, Inc., 216 Conn. 40 (1990). [*40]

1. Judgment shall enter for the Plaintiff on the First

Count and relief shall be awarded as follows:

a. The sum of $ 10,000.00 shall be awarded to the

Plaintiff as counsel fees to be paid to Plaintiff by the

Defendant;

b. The sum of $ 1,000.00 shall be paid by the

Defendant to the Plaintiff as punitive damages for

the failure of Defendant to file with the BATF the

Form 4's currently in its possession and provided

by Plaintiff to Defendant, for the Project C

suppressor, the Ruger pistol and the suppressor for

the MP5.

c. Equitable relief is further granted to the Plaintiff in

the form of an affirmative injunction restraining the

Defendant from transferring #S-0273, #S-0562 and

the suppressed Ruger pistol, serial no. 109,

purchased in the March 1988 order, to any person

or entity other than Plaintiff, pending receipt of

BATF approval of the transfer and tax stamps to

Plaintiff.

2. Judgment shall enter for the Plaintiff on the Second

Count and the Defendant shall perform its obligations

under the contracts between the parties by:

a. Filing with the BATF forthwith, the Form 4's

completed by the Plaintiff and in Defendant's

possession for the Ruger pistol, [*41] and two

suppressors (#S-#0273 and #S-#0562) which are

to be filed together with Defendant's check for all

transfer tax stamps and transfer fees;

b. NotifyingPlaintiff andPlaintiff's counsel, in writing,

by registered or certified mail return receipt,

immediately upon Defendant's receipt of BATF

approval and tax stamps for the transfer to Plaintiff.

Plaintiff shall then be entitled to delivery of the

#S-#0273 immediately after approval. Further,

Plaintiff shall be entitled after such approval by

BATF to delivery of the suppressed Ruger pistol

serial no. 109 and S-#0562 immediately upon

payment to the Defendant of the sum of $ 736.25,

all such delivery and payment to be made at

Defendant's place of business. Together with the

delivery of the foregoing weapons, Defendant shall

deliver all approved BATF transfer forms and tax

stamps to Plaintiff.

c. The Defendant's claim of set-off is denied.

d. The Defendant has not sustained its burden of

proof on its First and Second Special Defenses.
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Case Summary

Procedural Posture

Respondent protestor sued petitioner officer, alleging

that the officer violated the protestor's Fourth

Amendment rights by using excessive force to arrest

him. The United States Court of Appeals for the Ninth

Circuit affirmed the denial of qualified immunity to the

officer, determining that summary judgment based on

qualified immunity was inappropriate. The officer's

petition for writ of certiorari was granted.

Overview

At about the time the Vice President of the United

States began speaking at a public gathering, respondent

protestor raised a banner and walked toward the

speakers' platform. Petitioner officer arrested the

protestor and shoved him into a van. The protestor sued

the officer, alleging excessive force. The district court

denied the officer's summary judgment motion on the

grounds of qualified immunity. The appellate court

affirmed, finding that qualified immunity was duplicative

in an excessive force case. On certiorari, the Supreme

Court reversed because the inquiries for qualified

immunity and excessive force remained distinct and the

officer was entitled to qualified immunity. The initial

inquiry should have been whether the facts alleged

showed the officer's conduct violated a constitutional

right. The next question should have been whether the

right was clearly established in the context of the case.

In the circumstances presented to the officer, which

included the duty to protect the safety and security of

the Vice President, there was no clearly established

rule prohibiting the officer from acting as he did.

Outcome

Judgment denying qualified immunity was reversed.

Syllabus

Respondent Katz, president of respondent In Defense

of Animals, filed a suit pursuant to Bivens v. Six Un-

known Fed. Narcotics Agents, 403 U.S. 388, 29 L. Ed.

2d 619, 91 S. Ct. 1999, against, inter alios, petitioner

Saucier, a military policeman. Katz alleged, among

other things, that Saucier had violated his Fourth

Amendment rights by using excessive force in arresting

him while he protested during Vice President Gore's

speech at a San Francisco army base. The District

Court declined to grant Saucier summary judgment on

qualified immunity grounds. In affirming, theNinthCircuit

made a two-part qualified immunity inquiry. First, it

found that the law governing Saucier's conduct was

clearly established when the incident occurred. It

therefore moved to a second step: to determine if a

reasonable officer could have believed, in light of the

clearly established law, that his conduct was lawful. The

court concluded that this step and the merits of a Fourth

Amendment excessive force claim are identical, since

both concern the objective reasonableness of the

officer's conduct in light of the circumstances the officer

faced at the scene. Thus, it found, summary judgment

based on qualified immunity was inappropriate.

Held:

1. A qualified immunity ruling requires an analysis not

susceptible of fusion with the question whether
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unreasonable force was used in making the arrest. The

Ninth Circuit's approach cannot be reconciled with An-

derson v. Creighton, 483 U.S. 635, 97 L. Ed. 2d 523,

107 S. Ct. 3034. A qualified immunity defense must be

considered in proper sequence. A ruling should be

made early in the proceedings so that the cost and

expenses of trial are avoided where the defense is

dispositive. Such immunity is an entitlement not to

stand trial, not a defense from liability. Mitchell v. For-

syth, 472 U.S. 511, 526, 86 L. Ed. 2d 411, 105 S. Ct.

2806. The initial inquiry is whether a constitutional right

would have been violated on the facts alleged, for if no

right would have been violated, there is no need for

further inquiry into immunity. However, if a violation

could be made out on a favorable view of the parties'

submissions, the next, sequential step is whether the

right was clearly established. This inquiry must be

undertaken in light of the case's specific context, not as

a broad general proposition. The relevant, dispositive

inquiry is whether it would be clear to a reasonable

officer that the conduct was unlawful in the situation he

confronted. See Wilson v. Layne, 526 U.S. 603, 615,

143 L. Ed. 2d 818, 119 S. Ct. 1692. The Ninth Circuit's

approach -- to deny summary judgment if a material

issue of fact remains on the excessive force claim --

could undermine the goal of qualified immunity to avoid

excessive disruption of government and permit the

resolution of many insubstantial claims on summary

judgment.Harlow v. Fitzgerald, 457U.S. 800, 818, 73 L.

Ed. 2d 396, 102 S. Ct. 2727. If the law did not put the

officer on notice that his conduct would be clearly

unlawful, summary judgment based on qualified

immunity is appropriate. The Ninth Circuit concluded

that qualified immunity is duplicative in an excessive

force case, thus eliminating the need for the second

step. In holding that qualified immunity applied in the

FourthAmendment context just as it would for any other

official misconduct claim, the Anderson Court rejected

the argument that there is no distinction between the

reasonableness standard for warrantless searches and

the qualified immunity inquiry. In an attempt to

distinguish Anderson, Katz claims that the subsequent

Graham v. Connor, 490 U.S. 386, 104 L. Ed. 2d 443,

109 S. Ct. 1865, decision set forth an excessive force

analysis indistinguishable from qualified immunity, thus

rendering the separate immunity inquiry superfluous

and inappropriate in such cases. Contrary to his

arguments, the immunity and excessive force inquiries

remain distinct afterGraham.Graham sets forth factors

relevant to the merits of a constitutional excessive force

claim, which include the severity of the crime, whether

the suspect poses a threat to the officers or others, and

whether he is actively resisting arrest or attempting to

evade arrest by flight. Id., at 396. If an officer reasonably,

but mistakenly, believed that a suspect was likely to

fight back, for instance, the officer would be justified in

using more force than in fact was needed. The qualified

immunity inquiry's concern, on the other hand, is to

acknowledge that reasonablemistakes can bemade as

to the legal constraints on particular police conduct. An

officer might correctly perceive all of the relevant facts,

but have a mistaken understanding as to whether a

particular amount of force is legal in those

circumstances. Pp. 4-11.

2. Petitioner was entitled to qualified immunity.

Assuming that a constitutional violation occurred under

the facts alleged, the question is whether this general

prohibition was the source for clearly established law

that was contravened in the circumstances. In the

circumstances presented to petitioner, which included

the duty to protect the Vice President's safety and

security from persons unknown in number, there was

no clearly established rule prohibiting him from acting

as he did. This conclusion is confirmed by the

uncontested fact that the force used -- dragging Katz

from the area and shoving him while placing him into a

van -- was not so excessive that respondent suffered

hurt or injury. Pp. 11-14.

194 F.3d 962, reversed and remanded.

Counsel: Paul D. Clement argued the cause for

petitioner.

John K. Boyd argued the cause for respondents.

Judges: KENNEDY, J., delivered the opinion of the

Court, in which REHNQUIST, C. J., and O'CONNOR,

SCALIA, and THOMAS, JJ., joined, and in which

SOUTER, J., joined as to Parts I and II. GINSBURG, J.,

filed an opinion concurring in the judgment, in which

STEVENS and BREYER, JJ., joined. SOUTER, J., filed

an opinion concurring in part and dissenting in part.

Opinion by: KENNEDY

Opinion

[*197] [***278] [**2154] JUSTICEKENNEDYdelivered

the opinion of the Court.

[1A] [2A]In this case a citizen alleged excessive force

was used to arrest him. The arresting officer asserted
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the defense of qualified immunity. The matter we

address is whether the requisite analysis to determine

qualified immunity is so [***279] intertwined with the

question whether the officer used excessive force in

making the arrest that qualified immunity and

constitutional violation issues should be treated as one

question, to be decided by the trier of fact. The Court of

Appeals held the inquiries do merge into a single

question. We now reverse and hold that the ruling on

qualified immunity requires an analysis not susceptible

of fusion with the question whether unreasonable force

was used in making the arrest.

I

In autumn of 1994, the Presidio Army Base in San

Francisco was the site of an event to celebrate

conversion of the base to a national park. Among the

speakers was Vice President Albert Gore, Jr., who

attracted several hundred observers from the military

and the general public. Some in attendance were not on

hand to celebrate, however. Respondent Elliot Katz

was concerned that the Army's Letterman Hospital

would be used for conducting experiments on animals.

(Katz was president of a group called In Defense of

Animals. Although both he and the group are

respondents here, the issues we discuss center upon

Katz, and we refer to him as "respondent"). To voice

opposition to the possibility that the hospital might be

used for experiments, respondent brought with him a

cloth banner, approximately 4 by 3 feet, that read

"PleaseKeepAnimal TortureOut ofOurNational Parks."

In the past, as respondent was aware, members of the

public had been asked to leave the military base when

they engaged in certain activities, such as distributing

handbills; and he kept the banner concealed under his

jacket as he walked through the base.

[*198] The area designated for the speakers contained

seating for the general public, separated from the stage

by awaist-high fence. Respondent sat in the front row of

the public seating area.At about the time Vice President

Gore began speaking, respondent removed the banner

from his jacket, started to unfold it, and walked toward

the fence and speakers' platform.

Petitioner Donald Saucier is a military police officer who

was on duty that day. He had been warned by his

superiors of the possibility of demonstrations, and

respondent had been identified as a potential protestor.

Petitioner and Sergeant Steven Parker -- also a military

police officer, but not a party to the suit -- recognized

respondent and moved to intercept him as he walked

toward the fence. As he reached the barrier and began

placing the banner on the other side, the officers

grabbed respondent from behind, took the banner, and

rushed him out of the area. Each officer had one of

respondent's arms, half-walking, half-dragging him, with

his feet "barely touching the ground." App. 24.

Respondent waswearing a visible, knee-high leg brace,

although petitioner later testified he did not remember

noticing it at the time. Saucier and Parker took

respondent to a nearby military van, where, respondent

claims, he was shoved or thrown inside. Id., at 25. The

reason for the shove remains unclear. It seems agreed

that respondent placed his feet somewhere on the

outside of the van, perhaps the bumper, but there is a

dispute whether he did so to resist. As a result of the

shove, respondent claims, he fell to the floor of the van,

[***280] where he caught himself just in time to avoid

any injury. The officers drove respondent to a military

police station, held him for a brief time, and then

released him. Though the details are [**2155] not clear,

it appears that at least one other protestor was also

placed into the van and detained for a brief time. Id., at

27.

Respondent brought this action in the United States

District Court for the Northern District of California

against [*199] petitioner and other officials pursuant to

Bivens v. Six Unknown Fed. NarcoticsAgents, 403 U.S.

388, 29 L. Ed. 2d 619, 91 S. Ct. 1999 (1971), alleging,

inter alia, that defendants had violated respondent's

Fourth Amendment rights by using excessive force to

arrest him. The District Court granted the defendants'

motions for summary judgment on the grounds of

qualified immunity on all claims other than the excessive

force claim against Saucier. It held a dispute on a

material fact existed concerning whether excessive

force was used to remove respondent from the crowd

and place him into the van. App. to Pet. for Cert. 27a.

The District Court held that the law governing excessive

force claims was clearly established at the time of the

arrest, and that "in the Fourth Amendment context, the

qualified immunity inquiry is the same as the inquiry

made on themerits." Id., at 29a-30a.As a result, it ruled,

petitioner was not entitled to summary judgment. Id., at

30a.

In the United States Court of Appeals for the Ninth

Circuit petitioner filed an interlocutory appeal from the

denial of qualified immunity. 194 F.3d 962 (1999). The

Court of Appeals affirmed, noting at the outset its

two-part analysis for qualified immunity questions. First,
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the Court of Appeals considers "whether the law

governing the official's conduct was clearly established."

Id., at 967. If it was not, that ends the matter, and the

official is entitled to immunity. If, however, the law was

clearly established when the conduct occurred, the

Court of Appeals' second step is to determine if a

reasonable officer could have believed, in light of the

clearly established law, that his conduct was lawful.

Ibid.As to the first step of its analysis, the court observed

that Graham v. Connor, 490 U.S. 386, 104 L. Ed. 2d

443, 109 S. Ct. 1865 (1989), sets forth the objective

reasonableness test for evaluating excessive force

claims, a principle the Court of Appeals concluded was

clearly established for qualified immunity purposes. The

court then concluded that the second step of the

qualified immunity inquiry and the merits of the Fourth

[*200] Amendment excessive force claim are identical,

since both concern the objective reasonableness of the

officer's conduct in light of the circumstances the officer

faced on the scene. 194 F.3d at 968. On this reasoning,

summary judgment based on qualified immunity was

held inappropriate. Id., at 968-969.

Saucier, represented by the Government of the United

States, sought review here, arguing theCourt ofAppeals

erred in its view that the qualified immunity inquiry is the

same as the constitutional inquiry and so becomes

superfluous or duplicative when excessive force is

alleged. We granted certiorari, 531 U.S. 991 (2000).

II

[1B]The Court of Appeals ruled first that the right was

clearly established; [***281] and second that the

reasonableness inquiry into excessive force meant that

it need not consider aspects of qualified immunity,

leaving the whole matter to the jury. 194 F.3d at 967.

This approach cannot be reconciled with Anderson v.

Creighton, 483 U.S. 635, 97 L. Ed. 2d 523, 107 S. Ct.

3034 (1987), however, and was in error in two respects.

As we shall explain, the first inquiry must be whether a

constitutional right would have been violated on the

facts alleged; second, assuming the violation is

established, the question whether the right was clearly

established must be considered on a more specific

level than recognized by the Court of Appeals.

[3]In a suit against an officer for an alleged violation of a

constitutional right, the requisites of a qualified immunity

defensemust be considered in proper sequence.Where

the defendant seeks qualified [**2156] immunity, a

ruling on that issue should be made early in the

proceedings so that the costs and expenses of trial are

avoided where the defense is dispositive. Qualified

immunity is "an entitlement not to stand trial or face the

other burdens of litigation."Mitchell v. Forsyth, 472 U.S.

511, 526, 86 L. Ed. 2d 411, 105 S. Ct. 2806 (1985). The

privilege is "an immunity from suit rather than a mere

defense to liability; [*201] and like an absolute immunity,

it is effectively lost if a case is erroneously permitted to

go to trial." Ibid. As a result, "we repeatedly have

stressed the importance of resolving immunity questions

at the earliest possible stage in litigation." Hunter v.

Bryant, 502 U.S. 224, 227, 116 L. Ed. 2d 589, 112 S. Ct.

534 (1991) (per curiam).

[1C]A court required to rule upon the qualified immunity

issuemust consider, then, this threshold question: Taken

in the light most favorable to the party asserting the

injury, do the facts alleged show the officer's conduct

violated a constitutional right? This must be the initial

inquiry. Siegert v. Gilley, 500 U.S. 226, 232, 114 L. Ed.

2d 277, 111 S. Ct. 1789 (1991). In the course of

determining whether a constitutional right was violated

on the premises alleged, a court might find it necessary

to set forth principles which will become the basis for a

holding that a right is clearly established. This is the

process for the law's elaboration from case to case, and

it is one reason for our insisting upon turning to the

existence or nonexistence of a constitutional right as

the first inquiry. The law might be deprived of this

explanation were a court simply to skip ahead to the

question whether the law clearly established that the

officer's conduct was unlawful in the circumstances of

the case.

If no constitutional right would have been violated were

the allegations established, there is no necessity for

further inquiries concerning qualified immunity. On the

other hand, if a violation could be made out on a

favorable view of the parties' submissions, the next,

sequential step is to ask whether the right was clearly

established. This inquiry, it is vital to note, must be

undertaken in light of the specific context of the case,

not as a broad general proposition; and it too serves to

advance understanding of the law and to allow officers

to avoid the burden of trial if qualified immunity is

applicable.

[4A][5]In this litigation, for instance, there is no doubt

that Graham v. Connor, supra, clearly establishes the

general [*202] proposition that [***282] use of force is

contrary to the Fourth Amendment if it is excessive

under objective standards of reasonableness. Yet that
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is not enough. Rather, we emphasized in Anderson

"that the right the official is alleged to have violatedmust

have been 'clearly established' in a more particularized,

and hence more relevant, sense: The contours of the

right must be sufficiently clear that a reasonable official

would understand that what he is doing violates that

right." 483 U.S. at 640. The relevant, dispositive inquiry

in determining whether a right is clearly established is

whether it would be clear to a reasonable officer that his

conduct was unlawful in the situation he confronted.

SeeWilson v. Layne, 526 U.S. 603, 615, 143 L. Ed. 2d

818, 119 S. Ct. 1692 (1999) ("As we explained in

Anderson, the right allegedly violated must be defined

at the appropriate level of specificity before a court can

determine if it was clearly established").

The approach the Court of Appeals adopted -- to deny

summary judgment any time a material issue of fact

remains on the excessive force claim -- could undermine

the goal of qualified immunity to "avoid excessive

disruption of government and permit the resolution of

many insubstantial claims on summary judgment."Har-

low v. Fitzgerald, 457 U.S. 800, 818, 73 L. Ed. 2d 396,

102 S. Ct. 2727 (1982). If the law did not put the officer

on notice that his conduct would be clearly unlawful,

summary judgment based on qualified immunity

[**2157] is appropriate. See Malley v. Briggs, 475 U.S.

335, 341, 89 L. Ed. 2d 271, 106 S. Ct. 1092 (1986)

(qualified immunity protects "all but the plainly

incompetent or those who knowingly violate the law").

This is not to say that the formulation of a general rule is

beside the point, nor is it to insist the courts must have

agreed upon the precise formulation of the standard.

Assuming, for instance, that various courts have agreed

that certain conduct is a constitutional violation under

facts not distinguishable in a fair way from the facts

presented in the case at hand, the officer would not be

entitled to qualified immunity based simply on the

argument that courts [*203] had not agreed on one

verbal formulation of the controlling standard.

[1D]The Court of Appeals concluded that qualified

immunity is merely duplicative in an excessive force

case, eliminating the need for the second step where a

constitutional violation could be found based on the

allegations. In Anderson, a warrantless search case,

we rejected the argument that there is no distinction

between the reasonableness standard for warrantless

searches and the qualified immunity inquiry. We

acknowledged there was some "surface appeal" to the

argument that, because the Fourth Amendment's

guarantee was a right to be free from "unreasonable"

searches and seizures, it would be inconsistent to

conclude that an officer who acted unreasonably under

the constitutional standard nevertheless was entitled to

immunity because he "'reasonably' acted

unreasonably." 483 U.S. at 643. This superficial

similarity, however, could not overcome either our

history of applying qualified immunity analysis to Fourth

Amendment claims against officers or the justifications

for applying the doctrine in an area where officers

perform their duties with considerable uncertainty as to

"whether particular [***283] searches or seizures

comport with the Fourth Amendment." Id., at 644. With

respect, moreover, to the argument made in Anderson

that an exception should be made for Fourth

Amendment cases, we observed "the heavy burden

this argument must sustain to be successful," since "the

doctrine of qualified immunity reflects a balance that

has been struck 'across the board.'" Id., at 642 (quoting

Harlow v. Fitzgerald, supra, at 821). We held that

qualified immunity applied in the Fourth Amendment

context just as it would for any other claim of official

misconduct. 483 U.S. at 644.

Faced, then, with the heavy burden of distinguishing

Anderson and of carving out an exception to the typical

qualified immunity analysis applied in other Fourth

Amendment contexts, the primary submission by

respondent in defense [*204] of the Court of Appeals'

decision is that our decision in Graham v. Connor, 490

U.S. 386, 104 L. Ed. 2d 443, 109 S. Ct. 1865 (1989),

somehow changes matters. Graham, in respondent's

view, sets forth an excessive force analysis

indistinguishable from qualified immunity, rendering the

separate immunity inquiry superfluous and

inappropriate. Respondent asserts that, like the qualified

immunity analysis applicable in other contexts, the

excessive force test already affords officers latitude for

mistaken beliefs as to the amount of force necessary,

so that "Graham has addressed for the excessive force

area most of the concerns expressed in Anderson."

Brief for Respondents 7. Respondent points out that

Graham did not address the interaction of excessive

force claims and qualified immunity, since the issue was

not raised, see 490 U.S. at 399, n. 12; and respondent

seeks to distinguish Anderson on the theory that the

issue of probable cause implicates evolving legal

standards and resulting legal uncertainty, a subject

raising recurrent questions of qualified immunity. By

contrast, respondent says, excessive force is governed

by the standard established in Graham, a standard

providing ample guidance for particular situations.
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Finally, respondent adopts the suggestion made by one

Court ofAppeals that [**2158] the relevant distinction is

that probable cause is an ex post inquiry, whereas

excessive force, like qualified immunity, should be

evaluated from an ex ante perspective. See Finnegan v.

Fountain, 915 F.2d 817, 824, n. 11 (CA2 1990).

These arguments or attempted distinctions cannot bear

the weight respondent seeks to place upon them.

Graham did not change the qualified immunity

framework explained in Anderson. The inquiries for

qualified immunity and excessive force remain distinct,

even after Graham.

InGraham, we held that claims of excessive force in the

context of arrests or investigatory stops should be

analyzed under the Fourth Amendment's "objective

reasonableness standard," not under substantive due

process principles. [*205] 490 U.S. at 388, 394.

Because "police officers are often forced to make

split-second judgments -- in circumstances that are

tense, uncertain, and rapidly evolving -- about the

amount of force that is necessary in a particular

situation," id., at 397, the reasonableness of the officer's

belief as to the appropriate [***284] level of force should

be judged from that on-scene perspective. Id., at 396.

We set out a test that cautioned against the "20/20

vision of hindsight" in favor of deference to the judgment

of reasonable officers on the scene. Id., at 393, 396.

Graham sets forth a list of factors relevant to the merits

of the constitutional excessive force claim, "requiring

careful attention to the facts and circumstances of each

particular case, including the severity of the crime at

issue, whether the suspect poses an immediate threat

to the safety of the officers or others, and whether he is

actively resisting arrest or attempting to evade arrest by

flight." Id., at 396. If an officer reasonably, butmistakenly,

believed that a suspect was likely to fight back, for

instance, the officer would be justified in using more

force than in fact was needed.

[1E] [4B]The qualified immunity inquiry, on the other

hand, has a further dimension. The concern of the

immunity inquiry is to acknowledge that reasonable

mistakes can be made as to the legal constraints on

particular police conduct. It is sometimes difficult for an

officer to determine how the relevant legal doctrine,

here excessive force, will apply to the factual situation

the officer confronts. An officer might correctly perceive

all of the relevant facts but have a mistaken

understanding as to whether a particular amount of

force is legal in those circumstances. If the officer's

mistake as to what the law requires is reasonable,

however, the officer is entitled to the immunity defense.

Graham does not always give a clear answer as to

whether a particular application of force will be deemed

excessive by the courts. This is the nature of a test

which must accommodate limitless factual

circumstances. This reality serves [*206] to refute

respondent's claimed distinction between excessive

force and other Fourth Amendment contexts; in both

spheres the law must be elaborated from case to case.

Qualified immunity operates in this case, then, just as it

does in others, to protect officers from the sometimes

"hazy border between excessive and acceptable force,"

Priester v. Riviera Beach, 208 F.3d 919, 926-927 (CA11

2000), and to ensure that before they are subjected to

suit, officers are on notice their conduct is unlawful.

[1F][6]Graham and Anderson refute the excessive

force/probable cause distinction on which much of

respondent's position seems to depend. The deference

owed officers facing suits for alleged excessive force is

not different in some qualitative respect from the

probable cause inquiry in Anderson. Officers can have

reasonable, but mistaken, beliefs as to the facts

establishing the existence of probable cause or exigent

circumstances, for example, and in those situations

courts will not hold that they have violated the

Constitution. Yet, even if a court were to hold that the

officer [**2159] violated the Fourth Amendment by

conducting an unreasonable, warrantless search,

Anderson still operates to grant officers immunity for

reasonable mistakes as to the legality of their actions.

The same analysis is applicable in excessive force

cases, where in addition to the deference officers

receive on the underlying constitutional claim, qualified

immunity can apply in the event the mistaken belief was

reasonable.

[4C]The temporal perspective of [***285] the inquiry,

whether labeled as ex ante or ex post, offers no

meaningful distinction between excessive force and

other Fourth Amendment suits. Graham recognized as

much, reviewing several of our probable cause and

search warrant cases, then stating that "with respect to

a claim of excessive force, the same standard of

reasonableness at the moment applies." 490 U.S. at

396 (discussing use of force under Terry v. Ohio, 392

U.S. 1, 20 L. Ed. 2d 889, 88 S. Ct. 1868 (1968);

probable cause to arrest under Hill v. California, 401

U.S. 797, 28 L. Ed. 2d 484, 91 S. Ct. 1106 (1971); and

search warrant requirements under [*207] Maryland v.
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Garrison, 480 U.S. 79, 94 L. Ed. 2d 72, 107 S. Ct. 1013

(1987)); see also Hunter v. Bryant, 502 U.S. at 228

("Probable cause existed if 'at the moment the arrest

was made . . . the facts and circumstances within their

knowledge and of which they had reasonably

trustworthy information were sufficient to warrant a

prudent man in believing'" a crime had been committed

(quoting Beck v. Ohio, 379 U.S. 89, 91, 13 L. Ed. 2d

142, 85 S. Ct. 223 (1964))).Excessive force claims, like

most other Fourth Amendment issues, are evaluated

for objective reasonableness based upon the

information the officers had when the conduct occurred.

III

[2B] [7]The case was presented to the Court of Appeals

on the assumption that respondent's seizure and brief

detention did not violate clearly established First

Amendment privileges and did not violate the Fourth

Amendment right to be free from arrest without probable

cause, as distinct from the force used to detain. The

sole question, then, is whether the force used violated a

clearly established Fourth Amendment protection so

that petitioner was not entitled to immunity.

Our instruction to the district courts and courts of appeal

to concentrate at the outset on the definition of the

constitutional right and to determine whether, on the

facts alleged, a constitutional violation could be found is

important. As we have said, the procedure permits

courts in appropriate cases to elaborate the

constitutional right with greater degrees of specificity.

Becausewegranted certiorari only to determinewhether

qualified immunity was appropriate, however, and

because of the limits imposed upon us by the questions

on which we granted review, we will assume a

constitutional violation could have occurred under the

facts alleged based simply on the general rule

prohibiting excessive force, then proceed to the question

whether this general prohibition against excessive force

was the source for clearly established law that was

contravened [*208] in the circumstances this officer

faced. There was no contravention under this standard.

Though it is doubtful that the force used was excessive,

we need not rest our conclusion on that determination.

The question is what the officer reasonably understood

his powers and responsibilities to be, when he acted,

under clearly established standards.

[2C]Respondent's excessive force claim for the most

part depends upon the "gratuitously violent shove"

allegedly received when he was placed into the van,

although respondent notes as well that the alleged

violation resulted from the "totality of the circumstances,"

including the way he [***286] was removed from the

speaking area. See Brief for Respondents 3, n. 2.

These circumstances, however, disclose substantial

grounds for the officer to have concluded he had

legitimate justification [**2160] under the law for acting

as he did. In Graham we noted that "our Fourth

Amendment jurisprudence has long recognized that the

right to make an arrest or investigatory stop necessarily

carries with it the right to use some degree of physical

coercion or threat thereof to effect it." 490 U.S. at 396. A

reasonable officer in petitioner's position could have

believed that hurrying respondent away from the scene,

where the Vice President was speaking and respondent

had just approached the fence designed to separate the

public from the speakers, was within the bounds of

appropriate police responses.

Petitioner did not know the full extent of the threat

respondent posed or how many other persons there

might be who, in concert with respondent, posed a

threat to the security of the Vice President. There were

other potential protestors in the crowd, and at least one

other individual was arrested and placed into the van

with respondent. In carrying out the detention, as it has

been assumed the officers had the right to do, petitioner

was required to recognize the necessity to protect the

Vice President by securing respondent and restoring

order to the scene. It cannot be said [*209] there was a

clearly established rule that would prohibit using the

force petitioner did to place respondent into the van to

accomplish these objectives.

As for the shove respondent received when he was

placed into the van, those same circumstances show

some degree of urgency. We have approved the

observation that "not every push or shove, even if it may

later seem unnecessary in the peace of a judge's

chambers, violates the Fourth Amendment." Ibid.

(citations omitted). Pushes and shoves, like other police

conduct, must be judged under the Fourth Amendment

standard of reasonableness.

In the circumstances presented to this officer, which

included the duty to protect the safety and security of

the Vice President of the United States from persons

unknown in number, neither respondent nor the Court

of Appeals has identified any case demonstrating a

clearly established rule prohibiting the officer fromacting

as he did, nor are we aware of any such rule. Our
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conclusion is confirmed by the uncontested fact that the

force was not so excessive that respondent suffered

hurt or injury. On these premises, petitioner was entitled

to qualified immunity, and the suit should have been

dismissed at an early stage in the proceedings.

The judgment of the Court of Appeals is reversed, and

the case is remanded for further proceedings consistent

with this opinion.

It is so ordered.

Concur by: GINSBURG,SOUTER (In Part)

Concur

JUSTICEGINSBURG, with whom JUSTICESTEVENS

and JUSTICEBREYER join, concurring in the judgment.

In Graham v. Connor, 490 U.S. 386, 104 L. Ed. 2d 443,

109 S. Ct. 1865 (1989), the Court announced and

[***287] described an "objective reasonableness"

standard to govern all claims that law enforcement

officers, in violation of the Fourth Amendment, used

excessive force in the course of an arrest. Measuring

material facts of this case that are not subject to genuine

dispute against theGraham [*210] standard, I conclude

that officer Saucier's motion for summary judgment

should have been granted. I therefore concur in the

Court's judgment. However, I would not travel the

complex route the Court lays out for lower courts.

Application of the Graham objective reasonableness

standard is both necessary, under currently governing

precedent, and, in my view, sufficient to resolve cases

of this genre. The Court today tacks on to a Graham

inquiry a second, overlapping objective reasonableness

inquiry purportedly demanded by qualified immunity

doctrine. The two-part test today's decision imposes

holds large potential to confuse. Endeavors to bring the

Court's abstract instructions down to earth, I suspect,

will bear [**2161] out what lower courts have already

observed -- paradigmatically, the determination of police

misconduct in excessive force cases and the availability

of qualified immunity both hinge on the same question:

Taking into account the particular circumstances

confronting the defendant officer, could a reasonable

officer, identically situated, have believed the force

employed was lawful? See, e.g., Roy v. Inhabitants of

City of Lewiston, 42 F.3d 691, 695 (CA1 1994); Row-

land v. Perry, 41 F.3d 167, 173 (CA4 1994). Nothing

more and nothing else need be answered in this case.

I

All claims that law enforcement officers have used

excessive force in the course of an arrest, Graham

made explicit, are to be judged "under the Fourth

Amendment and its 'reasonableness' standard, rather

than under a 'substantive due process' approach." 490

U.S. at 395. Underlying intent or motive are not relevant

to the inquiry; rather, "the question is whether the

officers' actions are 'objectively reasonable' in light of

the facts and circumstances confronting them." Id., at

397. The proper perspective in judging an excessive

force claim, Graham explained, is that of "a reasonable

officer on the scene" and "at the moment" force was

employed. Id., at 396. "Not every push or shove," the

[*211] Court cautioned, "even if it may later seem

unnecessary in the peace of a judge's chambers,

violates theFourthAmendment." Ibid. (citation omitted).

"The calculus of reasonableness" must allow for the

reality that "police officers are often forced to make

split-second judgments" about the force a particular

situation warrants "in circumstances that are tense,

uncertain, and rapidly evolving." Id., at 396-397.

Under Graham's instructions, the question in this case

is whether officer Saucier, in light of the facts and

circumstances confronting him, could have reasonably

believed he acted lawfully. Here, as in the mine run of

excessive force cases, no inquiry more complex than

that is warranted.

Inspecting this case under Graham's lens, and without

doubling the [***288] "objectively reasonable" inquiry, I

agree that Katz's submissions were too slim to put

officer Saucier to the burden of trial. As the Court points

out, it is not genuinely in doubt that "[a] reasonable

officer in [Saucier's] position could have believed that

hurrying [Katz] away from the scene . . . was within the

bounds of appropriate police responses." Ante, 533

U.S. 194, 150 L. Ed. 2d 272, 121 S. Ct. 2151, 2001 U.S.

LEXIS 4664, *26. Katz's excessive force claim thus

depended on the "gratuitously violent shove" he

allegedly received. Ante, 533 U.S. 194, 150 L. Ed. 2d

272, 121 S. Ct. 2151, 2001 U.S. LEXIS 4664, *25; see

Brief for Respondents 3, n.2 (conceding that "the

gratuitous violent shove" was essential to Katz's

excessive force claim).

Yet Katz failed to proffer proof, after pretrial discovery,

that Saucier, as distinguished from his fellow officer
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Parker, 1 had a hand in the allegedly violent shove. 2

Saucier, in his [*212] deposition, denied participating in

any shove, seeApp. 39-40, while Katz, in his deposition,

said, without elaborating: "They [Parker and Saucier]

pretty much threw me in. Just shoved me in," id., at 25.

But critically, at no point did Katz say, specifically, that

Saucier himself, and not only Parker, pushed or shoved.

Katz's reluctance directly to chargeSaucier with pushing

or shoving is understandable in view of a television

news videotape of the episode Katz presented as an

exhibit to his complaint. See App. to Pet. [**2162] for

Cert. 27a. The videotape shows that the shove,

described by Katz as gratuitously violent, came from

the officer on the right side of the police van, not from

the officer positioned on the left side. It is undisputed

that the officer on the right is Parker, the officer on the

left, Saucier. See Pet. for Cert. 27-28, and n. 19; Brief

for Petitioner 50, n. 26. Mindful of Graham's cautionary

observation that "not every push or shove, even if it may

later seem unnecessary in the peace of a judge's

chambers, violates the Fourth Amendment," 490 U.S.

at 396 (citation omitted), and in view of Katz's failure to

deny that the shove alleged to establish excessive force

came from Parker alone, not from Saucier, I am

persuaded that Katz tendered no triable excessive force

claim against Saucier. 3

II

In the Court's opinion, Graham is inadequate to control

adjudication of excessive force cases.Grahammust be

overlaid, the Court maintains, by a sequential qualified

immunity inquiry. Ante, at 5. The Court instructs lower

courts first to undertake what appears to be an

unadorned [*213] Graham [***289] inquiry, i.e., to

consider initially whether the parties' submissions,

viewed favorably to the plaintiff, could show that the

officer's conduct violated the Fourth Amendment. Ante,

at 5, 6. If the plaintiff prevails on that "threshold

question," , the trial court is then to proceed to the

"dispositive [qualified immunity] inquiry," asking

"whether it would be clear to a reasonable officer that

the conduct was unlawful in the situation he confronted,"

ante, 533 U.S. 194, 150 L. Ed. 2d 272, 121 S. Ct. 2151,

2001 U.S. LEXIS 4664, *15. 4

In the instant case, however, the Court finds that

procedural impediments stop it from considering first

"whether a constitutional right would have been violated

on the facts alleged."Ante, at 5, 12. The Court therefore

"assumes a constitutional violation could have

occurred," ante, 533U.S. 194, 150 L. Ed. 2d 272, 121 S.

Ct. 2151, 2001 U.S. LEXIS 4664, *24 -- i.e., it supposes

a trier could have found that officer Saucier used force

excessive underGraham's definition. Even so, theCourt

reasons, qualified immunity would shield Saucier

because he could have "concluded he had legitimate

justification under the law for acting as he did." Ante,

533 U.S. 194, 150 L. Ed. 2d 272, 121 S. Ct. 2151, 2001

U.S. LEXIS 4664, *26.

Skipping ahead of the basic Graham (constitutional

violation) inquiry it admonished lower courts to

undertake at the outset, the Court failed to home in on

the duplication inherent in its two-step scheme. As

lower courts dealing with excessive force cases on the

ground have recognized, however, thisCourt's decisions

invoke "the same 'objectively reasonable' standard in

describing both the constitutional test of liability [citing

Graham, 490 U.S. at 397], and the . . . standard for

qualified immunity [citing Anderson v. Creighton, 483

U.S. 635, 639, 97 L. Ed. 2d 523, 107 S. Ct. 3034

(1987)]." Roy, 42 F.3d at [*214] 695; see Street v.

1 Though named as a defendant, Parker was never served with the complaint, and therefore did not become a party to this

litigation. See Brief for Petitioner 3, n. 4.

2 See Fed. Rule Civ. Proc. 56(e) ("When a motion for summary judgment is made and supported as provided in this rule, an

adverse party may not rest upon the mere allegations or denials of the adverse party's pleading, but the adverse party's

response . . . must set forth specific facts showing that there is a genuine issue for trial.").

3 As the Court observes, there is a dispute whether Katz was resisting arrest at the time he was placed in the van. Ante, at

3. That dispute is irrelevant, however, in view of the absence of any indication that Saucier employed excessive force in

removing Katz from the site of the celebration and placing him in the van. See Rowland v. Perry, 41 F.3d 167, 174 (CA4 1994)

("disputed versions of the facts alone are not enough to warrant denial of summary judgment").

4 The Court's observation that "neither respondent nor the Court of Appeals has identified any case demonstrating a clearly

established rule prohibiting the officer from acting as he did," ante, 533 U.S. 194, 150 L. Ed. 2d 272, 121 S. Ct. 2151, 2001 U.S.

LEXIS 4664, *27, must be read in light of our previous caution that "the very action in question [need not have] previously been

held unlawful" for a plaintiff to defeat qualified immunity, Anderson v.Creighton, 483 U.S. 635, 640, 97 L. Ed. 2d 523, 107 S. Ct.

3034 (1987).
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Parham, 929 F.2d 537, 540 (CA10 1991) (describing

excessive force case as one "where the determination

of liability and the availability of qualified immunity

depend on the same findings"). In other words, an

officer who uses force that is objectively reasonable

[**2163] "in light of the facts and circumstances

confronting [him]," Graham, 490 U.S. at 397,

simultaneously meets the standard for qualified

immunity, see ante, at 6, and the standard the Court set

in Graham for a decision on the merits in his favor.

Conversely, an officer whose conduct is objectively

unreasonable under Graham should find no shelter

under a sequential qualified immunity test.

Double counting "objective reasonableness," the Court

appears to suggest, ante, at 4-5, is demanded by

Anderson, which twice restated that qualified immunity

shields the conduct of officialdom "across the board."

483 U.S. at 642, 645 (quoting Harlow v. Fitzgerald, 457

U.S. 800, 821, 73 L. Ed. 2d 396, 102 S. Ct. 2727 (1982)

(BRENNAN, J., concurring)); see also Anderson,

[***290] 483 U.S. at 643 ("we have been unwilling to

complicate qualified immunity analysis by making the

scope or extent of immunity turn on the precise nature

of various officials' duties or the precise character of the

particular rights alleged to have been violated"). As I

see it, however, excessive force cases are not meet for

Anderson's two-part test.

Anderson presented the questionwhether the particular

search conducted without a warrant was supported by

probable cause and exigent circumstances. The answer

to such a question is often far from clear. 5 Law in the

area is constantly evolving and, correspondingly,

variously interpreted. As aptly observed by the Second

Circuit, "even learned and experienced jurists have had

difficulty in defining [*215] the rules that govern a

determination of probable cause . . . . As he tries to find

his way in this thicket, the police officer must not be held

to act at his peril." Bivens v. Six Unknown Named

Agents of Federal Bureau of Narcotics, 456 F.2d 1339,

1348 (1972) (on remand). In this light, Anderson

reasoned: "Law enforcement officers whose judgments

in making these difficult determinations [whether

particular searches or seizures comport with the Fourth

Amendment] are objectively legally reasonable should

no more be held personally liable in damages than

should officials making analogous determinations in

other areas of law." 483 U.S. at 644 (emphasis added).

As the foregoing discussion indicates, however,

"excessive force" typically is not an "analogous

determination." The constitutional issue whether an

officer's use of force was reasonable in given

circumstances routinely can be answered simply by

following Graham's directions. In inquiring, under

Graham, whether an officer's use of force was within a

range of reasonable options, the decisionmaker is also

(and necessarily) answering the question whether a

reasonable officer "could have believed" his use of

force "to be lawful," Anderson, 483 U.S. at 638. See

Street, 929 F.2d at 541, n. 2 (because of difficulty of

deciding probable-cause issues, the conduct of an

officer may be objectively reasonable even if cause did

not exist, but "in excessive force cases, once a factfinder

has determined that the force used was unnecessary

under the circumstances, any question of objective

reasonableness has also been foreclosed").

The Court fears that dispensing with the duplicative

qualified immunity inquiry will mean "leaving the whole

matter to the jury."Ante, at 4.Again, experience teaches

otherwise. Lower courts, armed with Graham's

directions, have not shied away from granting summary

judgment to defendant officials in Fourth Amendment

excessive force cases where the challenged conduct is

objectively reasonable based on relevant, undisputed

facts. See, e.g., Wilson [**2164] v. [*216] Spain, 209

F.3d 713, 716 (CA8 2000) ("addressing in one fell

swoop both [defendant's] qualified immunity and

[***291] the merits of [plaintiff's] Fourth Amendment

[excessive force] claim" and concluding officer's conduct

was objectively reasonable in the circumstances, so

summary judgment for officer was proper);Roy, 42 F.3d

at 695 (under single objective reasonableness test,

district court properly granted summary judgment for

defendant); 6 Wardlaw v. Pickett, 303 U.S. App. D.C.

130, 1 F.3d 1297, 1303-1304 (CADC 1993) (same).

5 Wilson v. Layne, 526 U.S. 603, 143 L. Ed. 2d 818, 119 S. Ct. 1692 (1999), is a prototypical case. There, the Court accorded

qualified immunity to police who permitted the media to accompany them on a search of a house. The constitutionality of the

ride-along practice was unsettled at the time of the incident-in-suit inWilson, and remained so until this Court spoke.

6 Upholding summary judgment for a police officer who shot an armed, intoxicated, belligerently behaving arrestee, the First

Circuit in Roy elaborated: "The Supreme Court intends to surround the police who make these on-the-spot choices in

dangerous situations with a fairly wide zone of protection in close cases. Decisions from this circuit and other circuits are

consistent with that view. And in close cases, a jury does not automatically get to second-guess these life and death decisions,
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Indeed, this very case, as I earlier explained, see supra,

at 2-4, fits the summary judgment bill. Of course, if an

excessive force claim turns on which of two conflicting

stories best captures what happened on the street,

Graham will not permit summary judgment in favor of

the defendant official. And that is as it should be. When

a plaintiff proffers evidence that the official subdued her

with a chokehold even though she complied at all times

with his orders, while the official proffers evidence that

he used only stern words, a trial must be had. In such a

case, the Court's two-step procedure is altogether

inutile.

* * *

For the reasons stated, I concur in theCourt's judgment,

but not in the two-step inquiry the Court has ordered.

Once it has been determined that an officer violated the

FourthAmendment by using "objectively unreasonable"

force as [*217] that term is explained in Graham v.

Connor, there is simply no work for a qualified immunity

inquiry to do.

Dissent by: SOUTER (In Part)

Dissent

JUSTICE SOUTER, concurring in part and dissenting

in part.

I join Parts I and II of the Court's opinion, but would

remand the case for application of the qualified immunity

standard.
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even though the plaintiff has an expert and a plausible claim that the situation could better have been handled differently." 42

F.3d at 695 (footnote omitted).
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MEMORANDUM

This is an action for damages and injunctive relief

arising from the mass shooting at Sandy Hook

Elementary School in Newtown, Connecticut, in which

twenty children and six adults were killed by a shooter

using a Bushmaster AR-15 rifle. The case is brought by

or on behalf of victims of the shooting. The defendants

are a number of entities and one individual involved in

the manufacture, distribution and sale of the rifle. The

case was filed in Connecticut Superior Court initially. In

response to the state court complaint, two of the

defendants removed the case to this Court invoking

federal jurisdiction on the basis of diversity of

citizenship.1 The issue [*3] addressed in this

memorandum is whether the case must be remanded

to state court because federal jurisdiction is lacking. For

reasons that follow, I conclude that remand is required.

Defendants contend that this Court has jurisdiction

based on the diversity of citizenship statute, 28U.S.C. §

1332(a)(1), which confers on district courts "original

jurisdiction of all civil actions where the matter in

controversy exceeds the sum or value of $75,000,

exclusive of interest and costs, and is between . . .

citizens of different states." For diversity jurisdiction to

exist, there must be complete diversity between the

plaintiffs and the defendants, in other words, no plaintiff

1 The other defendants consented to removal. See Removal Consents (ECF Nos. 1-2, 1-3).
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can be a citizen of the same state as any of the

defendants. See Exxon Mobil Corp. v. Allapattah

Servs., Inc., 545 U.S. 546, 553, 125 S. Ct. 2611, 162 L.

Ed. 2d 502 (2005). In this case, all the plaintiffs are

citizens of Connecticut;2 and one of the defendants,

RiverviewSales, Inc. ("Riverview"), is also aConnecticut

citizen.3 Defendants claim that the presence of

Riverview may be disregarded for purposes of diversity

jurisdiction because Riverview has been fraudulently

joined as a defendant.4

Plaintiffs havemoved to remand the case on the ground

that defendants cannot sustain their heavy burden of

establishing fraudulent joinder. The defendants do bear

the burden [*5] of establishing that federal jurisdiction

exists, and the burden is a heavy one. See Briarpatch

Ltd., L.P. v. Phoenix Pictures, Inc., 373 F.3d 296, 302

(2d Cir. 2004). To establish fraudulent joinder, the

defendants "must demonstrate, by clear and convincing

evidence, either that there has been outright fraud

committed in the plaintiff's pleadings, or that there is no

possibility, based on the pleadings, that [the] plaintiff[s]

can state a cause of action against the non-diverse

defendant in state court." Pampillonia v. RJR Nabisco,

Inc., 138 F.3d 459, 460-61 (2d Cir. 1998). Any doubts

must be resolved in favor of remand. See Purdue

Pharma L.P. v. Kentucky, 704 F.3d 208, 213 (2d Cir.

2013).

Defendants do not claim that plaintiffs have engaged in

outright fraud by joining a non-diverse defendant having

no real connection to the case. Indeed, Riverview is

alleged to have sold the rifle used in the shooting. They

claim, rather, that there is no legal basis for plaintiffs'

claims against Riverview because the Protection of

Lawful Commerce inArmsAct ("PLCAA"), 15 U.S.C. §§

7901, et seq., provides Riverview with immunity from

this suit. The record establishes that the immunity

provided by this statute will also be asserted with regard

to the claims against the other defendants.5

The "no possibility" standard used to assess claims of

fraudulent joinder aims to identify cases in which it is

objectively reasonable for the court to conclude that the

plaintiff has improperly sued a non-diverse defendant in

order to deprive the other defendants of their right to a

federal forumunder the removal statute. Said differently,

fraudulent joinder exists when it is objectively

reasonable to infer that the plaintiff has engaged in a

form of litigation abuse. See 14B Wright, Miller &

Cooper, Federal Practice & Procedure § 3723 (4th ed.)

(noting that fraudulent joinder doctrine tries to avoid

"reward[ing] abusive pleading by plaintiffs"). If there is

no possibility a plaintiff can state a cause of action

against a non-diverse defendant, then it is objectively

reasonable to infer that the plaintiff is guilty [*7] of a form

of cheating, and remand is an appropriate response to

the plaintiff's improper conduct. But if the plaintiff's claim

is not precluded as a matter of law - if there is any

possibility the plaintiff can state a claim against the

non-diverse defendant - an inference that the plaintiff is

guilty of improper conduct is unwarranted, and

adjudicating the case in federal court would violate the

plaintiff's right to choose the forum for the litigation.

2 The Soto, Hockley, Sherlach, Pozner, Rousseau, Wheeler, Lewis, Barden [*4] and D'Avino plaintiffs are estates created

under Connecticut probate law. The remaining individual plaintiff Natalie Hammond - is a citizen of Connecticut. See Notice of

Removal (ECF No. 1) ¶ 11.

3 The manufacturer defendants (Remington Outdoor Company Inc. and Remington Arms Company, LLC) are citizens of

Delaware and North Carolina. The distributor defendants (Camfour, Inc. and Camfour Holding, Inc.) are citizens of

Massachusetts. Of the remaining defendants, David LaGuercia and Riverview Sales, Inc., Mr. LaGuercia is a citizen of

Massachusetts, and Riverview is a citizen of Connecticut.

4 When removal of a case from state to federal court is based on federal diversity jurisdiction, the complete diversity

requirement applies just as it would if the case were filed in federal court originally. In addition, under the federal statute

governing removal, a diversity case is not removable "if any of the parties in interest properly joined and served as defendants

is a citizen of the State in which such action is brought." 28 U.S.C. § 1441(b).

5 Plaintiffs contend that the removing defendants should not be permitted to assert fraudulent joinder on the basis of a

defense that applies to all [*6] the defendants. Plaintiffs invoke the common defense rule derived fromChesapeake &Ohio Ry.

Co. v Cockrell, 232 U.S. 146, 34 S. Ct. 278, 58 L. Ed. 544 (1914). The rule has not been adopted by the Second Circuit but

plaintiffs urge it should be followed here. Under this rule, removal is impermissible when the claim of fraudulent joinder rests on

a common defense that equally disposes of the claims against all the defendants, diverse and non-diverse alike. See

Smallwood v. Illinois Central RR Co., 385 F.3d 568 (5th Cir. 2004) (en banc); Boyer v. Snap-On Tools Corp., 913 F.2d 108 (3d

Cir. 1990).
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Viewed in light of this purpose, the "no possibility"

standard for fraudulent joinder is similar to the Rule 11

standard for identifying instances of litigation abuse for

which sanctions should be imposed. Rule 11 seeks to

deter frivolous litigation without chilling creative

advocacy. See Fed. R. Civ. P. 11 advisory committee's

note to 1993 amendment. Thus, the Rule provides that

arguments for extensions, modifications, or reversals of

existing law or for creation of new law are not

sanctionable, provided they are not frivolous. See id. In

deciding whether a claim exceeds the limits of

permissible partisan advocacy, courts apply a standard

of objective reasonableness. See ATSI Communica-

tions, Inc. v. Shaar Fund, Ltd., 579 F.3d 143, 150 (2dCir.

2009). Because an "objectively unreasonable" standard

may have an inhibiting effect on vigorous advocacy, [*8]

to the detriment of the effective functioning of the

adversarial system, a safe harbor provision gives

lawyers an opportunity to withdraw a submission

challenged by an adversary. See In re Pennie & Ed-

monds LLP, 323 F.3d 86, 91 (2d Cir. 2003).

The analysis under both Rule 11 and fraudulent joinder

therefore turns not on how likely a claim is to succeed,

but rather on whether the claim is objectively frivolous.

See Davis v. Prentiss Properties Ltd., Inc., 66 F. Supp.

2d 1112, 1115 (C.D. Cal. 1999) (concluding, based on

Rule 11 standard, that "if a diversity-defeating claim is

not frivolous, the plaintiff has the right to have it

considered by the state court in which it was filed").

Applying the "no possibility" standard with the restraint

characteristic of sanctions determinations ensures that

litigants do not withhold claims that could be brought in

good faith and in furtherance of the public interest in

order to avoid the risk of removal.

Accordingly, it is necessary to determine whether there

is any possibility the plaintiffs in this case can state a

claim against Riverview. See Kenneson v. Johnson &

Johnson, No. 3:14cv-01184(MPS), 2015 U.S. Dist.

LEXIS 53584, 2015 WL 1867768, at *6 (D. Conn. Apr.

23, 2015) (holding that party was not fraudulently joined

because claim "appear[ed] to be possible under

Connecticut law" and "ha[d] not been foreclosed by

controlling authority"); see also Retirement Prog. for

Employees of the Town of Fairfield v. NEPC, LLC, 642

F. Supp. 2d 92, 97 (D. Conn. 2009)(holding that party

was not fraudulently joined [*9] because "[t]he

applicability of [the misrepresentation rules in § 522 of

the Restatement (Second) of Torts] in Connecticut is

not clear."). More specifically, the question is whether

the plaintiff's claims against Riverview are plainly

foreclosed by the PLCAA, as the defendants contend,

or are legally possible, as the plaintiffs argue.6

The PLCAA, enacted by Congress in 2005, provides

immunity to firearms manufacturers and dealers from

any "qualified civil liability action." 15 U.S.C. § 7902(b).7

The PLCAA provides six exceptions when suit is

permitted.8Plaintiffs' complaint against Riverview seeks

to assert claims within the scope of the exceptions for

claims alleging negligent entrustment, 15 U.S.C. §

7903(5)(A)(ii), and claims alleging a knowing [*10]

6 At various points in their papers, defendants contend that they can establish fraudulent joinder because there is no

"reasonable basis" for the claims against Riverview. See Notice of Removal (ECF No. 1), at 5. While courts in this Circuit have

applied varying formulations of the standard for fraudulent joinder, see Oliva v. Bristol-Myers Squibb Co., No.

3:05CV00486(JCH), 2005 U.S. Dist. LEXIS 35881, 2005 WL 3455121 (D. Conn. Dec. 15, 2005), analysis of the cases shows

that, in substance, the courts are applying the "no possibility" standard set forth in Pampillonia, see 138 F.3d at 461, which is

the standard applied here.

7 The statute defines a qualified civil liability action as: "[A] civil action or proceeding . . . brought by any person against a

manufacturer or seller of a [firearm distributed in interstate or foreign commerce] . . . for damages, punitive damages, injunctive

or declaratory relief, abatement, restitution, fines, or penalties, or other relief, resulting from the criminal or unlawful misuse of

a [firearm distributed in interstate or foreign commerce] by the person or a third party." 15 U.S.C. § 7903(5)(A).

8 The six statutory exceptions are:

(i) an action brought against a transferor convicted under section 924 (h) of title 18, or a comparable or identical

State felony law, by a party directly harmed by the conduct of which the transferee is so convicted;

(ii) an action brought against a seller for negligent entrustment or negligence per se;

(iii) an action in which a manufacturer or seller of a qualified product knowingly violated a State or Federal statute

applicable to the sale or marketing of the product, and the violation was a proximate cause of the harm for which

relief is sought, including—
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violation of a state statute governing the sale and

marketing of firearms, 15 U.S.C. § 7903(5)(A)(iii),

commonly referred to as the "predicate exception."

In contending that the plaintiffs' claims against Riverview

are clearly baseless in light of the immunity provided by

the PLCAA, defendants ask this Court to determine that

the word "use" in the negligent entrustment exception

means "discharge." In addition, they ask this Court to

determine that the Connecticut Unfair Trade Practices

Act does not constitute a statute governing the sale and

marketing of firearms for purposes of the predicate

exception. These are questions of first impression.9

Plaintiffs have presented reasoned arguments

supporting their position that the word "use" does not

necessarily mean "discharge" and that CUTPA does fit

within the scope of the predicate exception even though

it does not expressly refer to firearms. Defendants

respond that if the plaintiffs' arguments were accepted,

the immunity Congress intended to confer on firearms

dealers would be illusory. Whatever persuasive force

might be accorded this argument [*13] on a motion to

dismiss the complaint against Riverview for failure to

state a claim onwhich relief can be granted, the question

at this juncture is whether the plaintiffs have any

possibility of stating a claim. See Nemazee v. Premier,

Inc., 232 F. Supp. 2d 172, 178 (S.D.N.Y. 2002) ("Any

possibility of recovery, even if slim, militates against a

finding of fraudulent joinder; only where there is 'no

possibility' of recovery is such a finding warranted.").

That plaintiffs may face an uphill battle in litigating their

(I) [*11] any case in which the manufacturer or seller knowingly made any false entry in, or failed to

make appropriate entry in, any record required to be kept under Federal or State law with respect

to the qualified product, or aided, abetted, or conspired with any person in making any false or

fictitious oral or written statement with respect to any fact material to the lawfulness of the sale or

other disposition of a qualified product; or

(II) any case in which the manufacturer or seller aided, abetted, or conspired with any other person to sell or

otherwise dispose of a qualified product, knowing, or having reasonable cause to believe, that the actual buyer

of the qualified product was prohibited from possessing or receiving a firearm or ammunition under

subsection (g) or (n) of section 922 of title 18;

(iv) an action for breach of contract or warranty in connection with the purchase of the product;

(v) an action for death, physical injuries or property damage resulting directly from a defect in design or

manufacture of the product, when used as intended or in a reasonably foreseeable manner, except that where the

discharge of the product was caused by a volitional act that constituted a criminal offense, then such act [*12] shall

be considered the sole proximate cause of any resulting death, personal injuries or property damage;

or

(vi) an action or proceeding commenced by the Attorney General to enforce the provisions of chapter 44 of title

18 or chapter 53 of title 26. 15 U.S.C. § 7903(5)(A).

9 Cases concerning the PLCAA fall into three groups. First, there are cases that challenge its constitutionality. All courts have

held that the statute is valid under the Commerce Clause and the separation-of-powers doctrine. See Ileto v. Glock Inc., 565

F.3d 1126 (9th Cir. 2009); City of NewYork v. Beretta U.S.A. Corp., 524 F.3d 384 (2d Cir. 2008); Estate of Charlot v. Bushmaster

Firearms, Inc., 628 F. Supp. 2d 174 (D.D.C. 2009); Estate of Kim v. Coxe, 295 P.3d 380 (Alaska 2013); Gilland v. Sportsmen's

Outpost, Inc., No. X04CV095032765S, 2011 Conn. Super. LEXIS 1320, 2011 WL 2479693 (Conn. Super. Ct. May 26, 2011);

District of Columbia v. Beretta U.S.A. Corp., 940 A.2d 163 (D.C. 2008). Second, there are cases concerning [*14] its

preemptive effect, specifically with regard to claims under the D.C. Assault Weapons Manufacturing Strict Liability Act ("SLA").

All courts have held that the statute preempts SLA claims. See Estate of Charlot, 628 F. Supp. 2d at 174; Beretta, 940 A.2d at

163. Third, there are cases involving issues of statutory interpretation focusing mainly on the predicate exception. See Ileto,

565 F.3d at 1126; Beretta U.S.A. Corp., 524 F.3d at 384; Jefferies v. District of Columbia, 916 F. Supp. 2d 42 (D.D.C. 2013);

Bannerman v. Mountain State Pawn, Inc., No. 3:10-CV-46, 2010 U.S. Dist. LEXIS 145292, 2010WL9103469 (N.D.W. Va. Nov.

5, 2010); Sambrano v. SavageArms, Inc., 2014- NMCA113, 338 P.3d 103 (N.M. Ct.App. 2014); Estate of Kim, 295 P.3d at 380;

Williams v. Beemiller, Inc., 100 A.D.3d 143, 952 N.Y.S.2d 333 (N.Y. App. Div. 2012); Gilland, 2010 U.S. Dist. LEXIS 145292,

2011 WL 2479693, at *1; Smith & Wesson Corp. v. City of Gary, 875 N.E.2d 422 (Ind. Ct. App. 2007).
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claims does not resolve the question presented here:

whether the claims are clearly precluded as a matter of

law. See Moorhouse v. Bayer Healthcare Pharm., Inc.,

No. 08-01831(SBA), 2008 U.S. Dist. LEXIS 48833,

2008 WL 2477389, at *3 (N.D. Cal. June 18, 2011)

("Defendants contend that no California case has ever

held a distributor liable for failure to warn in the

prescription drug context. However, even if true, that

fact alone does not suggest that it is obvious according

to the settled rules of California that a failure to warn

cause of action is not viable.").

After considering the parties' lengthy submissions, I am

not convinced that the plaintiffs fraudulently joined

Riverview in the state court action in an improper attempt

to deprive the other defendants of their right to a federal

forum. While the immunity provided by the PLCAA

could result in dismissal of the claims against Riverview,

neither the statute itself nor any controlling case

conclusively establishes that the plaintiffs cannot state

a cause of action against Riverview. Under the "no

possibility" standard, therefore, defendants'

submissions fall short of establishing that Riverview

has been fraudulently joined.10

Defendants urge that they are entitled to have this Court

interpret and apply the PLCAA. Under the well-pleaded

complaint rule, however, a federal defense does not

provide a basis for removal when complete diversity is

lacking. See 13D Wright, Miller & Cooper, Federal

Practice & Procedure § 3566 (3d ed.). Because

fraudulent joinder has not been established, this Court

does not have jurisdiction to delve into the merits of this

dispute. Cf. Pacheco de Perez v. AT&T Co., 139 F.3d

1368, 1380-81 (11th Cir. 1998) ("In a fraudulent joinder

inquiry, federal courts are not to weigh the merits of a

plaintiff's claim beyond determining whether it is an

arguable one under state law.").

In the motion to remand, plaintiffs request an award of

costs and fees incurred as a result of the removal.

When a case is remanded, fees should be awarded

only if the removing party did not have an objectively

reasonable basis for removal.Martin v. Franklin Capital

Corp., 546 U.S. 132, 136, 126 S. Ct. 704, 163 L. Ed. 2d

547 (2005). Given the lack of controlling authority

regarding removal based on PLCAAimmunity, plaintiffs'

request for costs and fees is denied.

Accordingly, the case will be remanded.

/s/ RNC

Robert N. Chatigny

United States District Judge

10 Because defendants have failed to establish that there is no possibility the plaintiffs can state a cause of action against

Riverview, I do not reach plaintiffs' argument based on the [*15] common defense rule.
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Case Summary

Overview

HOLDINGS: [1]-An affidavit failed to set out a violation

of Conn. Gen. Stat.§ 53a-189a because it did not state

any factual basis on which the superior court could find

the crimes alleged to have occurred while the subjects

of the depictions were not in plain view of defendant at

the time the depictions were taken; [2]-The phrase

"while such other person was not in plain view"meant at

a time when the image of the person being recorded

could be readily observed by the person making the

recording without the benefit of any special effort or aid

to view and in the absence of any concealment, trickery,

artifice, or device being used in the viewing process;

[3]-Theword "view" typicallymeant the view of a person,

and the term "plain view" meant that which could be

readily observed from a certain vantage point without

the benefit of any special effort or aid being utilized to

view an object.

Outcome

Motion to dismiss granted.

Judges: [*1] WILLIAM WENZEL, JUDGE OF THE

SUPERIOR COURT.

Opinion by:WILLIAM WENZEL

Opinion

MEMORANDUM OF DECISION ON DEFENDANT'S

MOTION TO DISMISS

This action comes before the court on the motion of the

defendant to dismiss each of these three actions. In

each action, the defendant is charged with a violation of

General Statutes §53a-189a.1 Though each case

involves a separate warrant, all three emerge from a

common affidavit and set of factual allegations. While

involved in consensual romantic relationships with

different women, and at different points in time, the

defendant is alleged to have taken video or photographs

of the women at the time of the sexual encounters.2 For

the purposes of this motion, the depictions were taken

without the knowledge and consent of the subjects and

under circumstances where the subjects had a

reasonable expectation of privacy. There is no allegation

that the defendant distributed the depictions.

1 General Statutes §53a-189a provides: ″(a) A person is guilty of voyeurism when, (1) with malice, such person knowingly

photographs, films, videotapes or otherwise records the image of another person (A) without the knowledge and consent of such other

person, (B) while such other person is not in plain view, and (C) under circumstances where such [*2] other person has a reasonable

expectation of privacy, or (2) with intent to arouse or satisfy the sexual desire of such person or any other person, such person knowingly

photographs, films, videotapes or otherwise records the image of another person (A) without the knowledge and consent of such other

person, (B) while such other person is not in plain view, and (C) under circumstances where such other person has a reasonable

expectation of privacy.″ (Emphasis added.)

2 A strict reading of the affidavit would leave some ambiguity as to whether or not the photos took place during sexual encounters with

regard to two of the victims. However, at oral argument, the state made clear that it admitted the victims were in plain view of the

defendant during ″face to face″ encounters. See Transcript of Hearing, Motion to Dismiss, January 29, 2014, 45-46.
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For some time now the defendant has raised an issue in

this litigation as to whether or not he can be convicted

under §53a-189a. He contends that the state has not

alleged and will not be able to prove that any of the

video was taken "while such other person is not in plain

view," as required by the statute. This issue has been

discussed in the context of [*3] other motions and it is

clear that the state and the defendant urge the court to

adopt decidedly different interpretations of this phrase.

Both parties recognize the significance of the legal

issue raised. The court and the respective counsels

have struggled with how to properly address such a

potentially dispositive issue. It should be noted that in all

three cases a court reviewed the affidavit and issued a

warrant for the charges. Under our rules of practice, it is

not proper for a defendant to move for dismissal of the

charges based on the insufficiency of the evidence

once the affidavit has been found sufficient by a court.

Practice Book §41-9. By the same token, however,

there is no reason to believe that the issue raised here

had been considered prior to issuance of the warrants.

Initially, the state noted this limitation and the court

stated it would not deviate from the provisions of the

Practice Book, absent express agreement by both sides

that it was free to do so. At the hearing of the motion,

both sides stipulated in open court that the court should

reexamine the affidavit in question and make a

determination as to whether or not, applying the proper

interpretation of phrase, "while such [*4] other person is

not in plain view," the affidavit sets out a violation of

§53a-189a.3

For the purposes of this motion, both the state and the

defendant have agreed that the court should treat the

affidavit as satisfying all the other essential elements of

the crime charged In short, this court is only required to

determine themeaning of the statutory language, "while

such other person is not in plain view," and then

determine whether [*5] or not that element of the

offense is alleged within the affidavit presented to the

court.

DISCUSSION

Connecticut's so called video voyeurism statute was

first adopted in 1999. To date, no judicial authority in

Connecticut, either trial or appellate, has addressed the

meaning of "plain view" in the context of this statute,

much less the particular issue of this case.We therefore

employ our well established canons of statutory

construction to determine the meaning of the statutory

language. See McEnerney v. U.S. Surgical Corp., 72

Conn.App. 611, 615, 805 A.2d 816 (2002). "When

construing a statute, our fundamental objective is to

ascertain and give effect to the apparent intent of the

legislature . . . In other words, we seek to determine, in

a reasoned manner, the meaning of the statutory

language as applied to the facts of [the] case, including

the question of whether the language actually does

apply." (Internal quotation marks omitted.) State v. Dru-

pals, 306 Conn. 149, 159, 49 A.3d 962 (2012). It is

axiomatic that the function of the court is to "look at the

law as drafted, not at its purported aim." State v. Smith,

194 Conn. 213, 222, 479 A.2d 814 (1984). Accordingly,

this court will not attempt to divine the intent of the

statute by looking at the conduct alleged here and trying

to reverse engineer a construction of the statute that will

reach the conduct in question [*6] based on what this

court wishes the legislature had expressed or intended.

The place to begin any search for the meaning of a

statute is with the language of the act chosen by the

legislature. Chotkowski v. State, 240 Conn. 246, 277,

690A.2d 368 (1997). Indeed the primary rule of statutory

construction has always been that "[i]f the language of

the statute is clear, it is assumed that the words

themselves express the intent of the legislature . . .

Where [a] statute presents no ambiguity [a court] need

look no further than the words themselves." (Internal

quotation marks omitted.) Id. Moreover, absent some

clearly expressed intent to the contrary, the words of the

statute are to be given their ordinary and common

meanings. State v. Dupigney, 295 Conn. 50, 58, 988

A.2d 851 (2010). These time honored principles of

statutory construction were reinforced in 2003 with the

3 The court expresses its appreciation to the state and defense counsel for putting aside tactical concerns and making this

stipulation. It has been clear to all that without this mechanism, it will be difficult to resolve these charges without trial. At such

trial, the young ladies allegedly depicted in the video or photographs will be forced to testify in open court. Such testimonywould

likely include graphic testimony and highly embarrassing visual evidence. If the defendant's contentions here are in fact correct,

the negative effects of such a trial may all be for naught. Resolution of this legal issue may advance disposition of the cases

without such embarrassment. The court therefore relies on the parties' stipulation and Practice Book §1-8 in deciding this

motion at this time.
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adoption of what is now codified as General Statutes

§1-2z.4

Looking [*7] for the straightforward meaning of the

phrase "plain view" is not a difficult task. The word

"plain," when used as an adjective, has several

meanings. Those most applicable here are: "clearly

evident," and "open and without pretense." Webster's II

New College Dictionary (2001) p. 841. It is also defined

as "free of duplicity or subtlety," Webster's Ninth New

Collegiate Dictionary (1990) p. 898. In a word, it means

"obvious." Merriam-Webster's Dictionary, available at

http://www.merriam-webster.com.

"View," when used as a noun, means "the act of seeing

or examining." Webster's Ninth New Collegiate

Dictionary, supra, p. 1314. It also means "the field of

vision." Webster's II New College Dictionary, supra, p.

1231. Both of these possible meanings suggest that the

act of viewing is being performed by a person.

Utilizing these definitions, the term "plain view" means

that which can be readily observed from a certain

vantage point without the benefit of any special effort or

aid being utilized to view an object. The term suggests

the absence of any trickery, artifice, or device being

used in the viewing process such that the view in

question is reasonably evident to a person being

photographed. This understanding of the phrase is

certainly compatible with its more common use in the

context of search and seizure cases in criminal [*8]

actions. See, e.g. Horton v. California, 496 U.S. 128,

110 S.Ct. 2301, 110 L.Ed.2d 112 (1990).

As employed in the statute, the phrase is used in the

larger clause, "while such other person is not in plain

view." It is clear that the other person here is the person

being photographed or depicted in the video. This is not

disputed by the parties. Where the state and defendant

disagree, however, is whose view is being described in

the phrase "plain view."

The defendant has long contended that the "plain view"

described in the statute is that of the defendant. He

contends, in effect, that so long as the defendant is

positioned openly where he or she can clearly see the

subject of the video without the benefit of any visual

enhancement, trickery or concealment,5 the defendant

may freely record any object in his or her view. The

state, on the other hand, argues serially, two different

interpretations. First, the state argues that the term

"plain view" means openly or publicly, such that photos

taken in an intimate and private setting could never be

in "plain view," even if a defendant were obviously

present and able to see exactly what was being

photographed. Alternatively, the state argues that the

phrase "plain view" refers to the view of the recording

device or [*9] camera with the added provision that the

subject of the recorded video be able to perceive the

presence of the camera, though not necessarily that it

was in operation.

Addressing the state's first interpretation, the problem

which arises is the legal principle that surplusage is to

be avoided. This common-law principle has long been

honored in Connecticut. "No part of a legislative

enactment is to be treated as insignificant or

unnecessary, and there is a presumption of purpose

behind every sentence, clause [*10] or phrase [such

that] noword in a statute is to be treated as superfluous."

State v. Payne, 240 Conn. 766, 771-72, 695 A.2d 525

(1997); See also,Peck v. Jacquemin, 196 Conn. 53, 66,

491 A.2d 1043 (1985). "It is . . . understood that despite

the nature of the statute, it must be construed, if

possible, such that no clause, sentence or word shall be

superfluous, void or insignificant . . . In other words, [n]o

part of a legislative enactment is to be treated as

insignificant or unnecessary, and there is a presumption

of purpose behind every sentence, clause or phrase."

(Citation omitted; internal quotation marks omitted.)

State v. Peeler, 271 Conn. 338, 434, 857 A.2d 808

(2004). Statutes should instead be read as a whole in

an effort to reconcile all of its parts. Ugrin v. Cheshire,

4 General Statutes §1-2z provides: "The meaning of a statute shall, in the first instance, be ascertained from the text of the

statute itself and its relationship to other statutes. If, after examining such text and considering such relationship, the meaning

of such text is plain and unambiguous and does not yield absurd or unworkable results, extratextual evidence of the meaning

of the statute shall not be considered."

5 Initially, the defendant did not admit that "plain view" meant that the view of the defendant needed to be open or obvious to

the subject. This, however, was later admitted at oral argument for the motion. To this court, this element is an inherent part of

"plain view." Section 53a-189a uses the term "voyeurism." Voyeurism is defined as "Gratification derived from observing the

sexual organs or acts of others, usu[ally] secretly." Black's Law Dictionary (7th Ed. 1999) p. 1572. This interpretation of "plain

view" would distinguish between two defendants each of whom can clearly see the subject, but one of whom stands openly

before the subject and the other views surreptitiously from behind a curtain or blind.
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307 Conn. 364, 383, 54 A.3d 532 (2012). If the court

were to construe "not in plain view" tomean not in public

view, what meaning or purpose would be left for the

immediately following statutory element that the offense

occur "under circumstances where the [victim] has a

reasonable expectation of privacy?"6 See §53a-189a.

General Statutes §53a-186, the public indecency

statute, defines the term "public place" as "any place

where the conduct may reasonably be expected to be

viewed by others." To equate the phrases "public view"

and "plain view" would render the immediately following

element superfluous, a result this court should strive to

avoid.

As for the state's second proffered construction, there is

nothing within the language of the statute which would

suggest that "plain view" means the view of a camera or

some other visual recording device. As noted above,

the word "view" typically means the view of a person; an

interpretation this court adopts for its construction of

§53a-189a.

Section 1-2z also permits this court to consider the

relationship of the statutory language to other statutes

to determine its meaning. Tine v. Zoning Board of

Appeals, 308 Conn. 300, 305, 63 A.3d 910 (2013). "If,

after such consideration, the meaning is plain and

unambiguous and does not yield absurd or unworkable

results, we shall not consider extratextual evidence of

the meaning of the statute . . . Only if we determine that

the statute is not plain and unambiguous or yields

absurd or unworkable results may we consider

extratextual evidence of its meaning such as the

legislative history and circumstances surrounding its

enactment . . . the legislative policy it was designed to

implement . . . its relationship to existing legislation and

common law principles governing the same general

subject matter . . . The [*12] test to determine ambiguity

is whether the statute, when read in context, is

susceptible tomore than one reasonable interpretation."

(Citations omitted; internal quotation marks omitted.)

Id., 305-06.

The only other statute which references voyeurism by

its own terms is found at General Statutes §53a-189b,

but it does not shed any light on the issue before the

court.7 On the other hand, General Statutes

§53a-182(a)(7),8 the disorderly conduct statute, does

appear helpful.Subsection 7 of the statute was adopted

in 2001, within two years of the enactment of the video

voyeurism statute. This section contains, in a similar

context, ameans of committing disorderly conduct which

uses nearly the exact same conditions found in

§53a-189a, including the phrase "not in plain view." The

principal difference between the statutes is that one

deals with visual voyeurism (the classic "peeping Tom"

scenario) and the other deals with the taking of

voyeuristic photos or video. Given their similar

objectives, close temporal proximity of enactment, and

clear similarities in language and essential elements,

this court believes §53a-182(a)(7) can be helpful in

ascertaining the meaning of the "not in plain view"

language.As used in the disorderly conduct statute, the

language clearly pertains [*13] to the view of a person

and comports with the construction set out below.

Moreover, the interpretation suggested by the state,

that the "view" in question is that of a camera or

recording device, is plainly inconsistent with such a

meaning as established for the exact same words when

used in the disorderly conduct statute. When the

legislature has used identical language to address very

similar concerns and at virtually the same point in time,

this court is reluctant to accord very different meanings

to identical phrases.

Having looked to the common meanings of the text

used in the statute and considered such language in the

context of other statutes, this court finds the meaning of

this phrase to be plain and straightforward; the phrase

"while such other person is not in plain view" means at

6 As noted in Horton [*11] , "If an article is already in plain view, neither its observance nor its seizure would involve any

invasion of privacy." Horton v. California, supra, 496 U.S. 134.

7 This section simply makes the dissemination of voyeuristic material a separate felony offense, but only if these depictions

were taken in violation of §53a-189a. Thus, however §53a-189a may be construed, the persons depicted in such material will

have no protection under §53a-189b unless a crime was committed at the time of the recording.

8 Section 53a-182(a)(7) provides in pertinent part as follows: "A person is guilty of disorderly conduct when, with the intent to

cause inconvenience, annoyance or alarm, or recklessly creating a risk thereof, such person . . . (7) commits simple trespass

. . . and observes . . . another person (A) without the knowledge or consent of such other person, (B) while such other person

[*14] is inside a dwelling . . . and not in plain view, and (C)under circumstances where such other person has a reasonable

expectation of privacy."

Page 4 of 6

2014 Conn. Super. LEXIS 922, *10

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56W5-8YV1-F04C-5141-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GG3-DR41-DXC8-037M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K113-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GG3-DR41-DXC8-037M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56BW-4WJ1-648C-K4PW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:585V-8WW1-F04C-50DH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:585V-8WW1-F04C-50DH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:585V-8WW1-F04C-50DH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K11B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K10P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K10P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K10P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GG3-DR41-DXC8-037M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K10P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6G70-003B-44CW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GG3-DR41-DXC8-037M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GG3-DR41-DXC8-037M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K11B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-3BN1-648C-K10P-00000-00&context=1000516


a time when the image of the person being recorded

can be readily observed by the person making the

recording without the benefit of any special effort or aid

to view and in the absence of any concealment, trickery,

artifice, or device being used in the viewing process.

The court finds such meaning to be clear and

unambiguous, and not resulting in an absurd or

unworkable result.

While this finding negates any reason to examine the

legislative history to ascertain the statute's meaning,

the court finds such history to be helpful in other regards

and, to the extent there is some latent ambiguity in the

statute, fully consistent with the court's conclusion. The

legislative history shows the concern of the legislature

with recent instances where surreptitious pictures or

video [*15] has been taken of persons in locations (such

as bathrooms or changing rooms) where clear

expectations of privacy exist. The history is replete with

the surprise of prosecutors, legislators, and the

community that such conduct was not already criminal.

See, e.g., Conn. Joint Committee on Judiciary Hearings,

Pt. 3, 1999 Sess., p. 750, remarks of James Turcotte;

42 S.Proc., Pt. 7, 1999 Sess., p. 2189, remarks of

SenatorMcDermott.With one possible exception,9 none

of these recorded incidents occurred while the victims

were in the plain view of the voyeur. There are also no

statements in the legislative history of number 99-143

of the 1999 Public Acts indicating that the statute was

intended to deal with situations where victims knew

they were being viewed by another, but did not realize

they were also being photographed or filmed.10 Thus,

not only does the text of the statute not suggest that

§53a-189a was intended to criminalize the act of

photographing or filming what is within their plain view,

but the legislative history does not support that

interpretation either.11

Moreover, "[w]hen the statute in question is one of a

criminal nature . . . we are guided by additional tenets of

statutory construction. First, it is axiomatic that we must

refrain from imposing criminal liability where the

legislature has not expressly so intended . . . Second,

[c]riminal statutes are not to be read more broadly than

their language plainly requires and ambiguities are

ordinarily to be resolved in favor of the defendant . . .

Finally, unless a contrary [*17] interpretation would

frustrate an evident legislative intent, criminal statutes

are governed by the fundamental principle that such

statutes are to be strictly construed against the state."

(Citations omitted; internal quotation marks omitted.)

State v. Peeler, supra, 271 Conn. 434.

"In extension of the letter of the law, nothing may be

assumed by implication; nor may the mischief intended

to be prevented or redressed, as against the offender,

be regarded in its construction. It was the object of the

principle, to establish a certain rule, by conformity to

which mankind should be safe, and the discretion of the

judge limited . . . Criminal convictions [are proper] only

when the defendant's behavior is clearly forbidden by

the statute under which he [is] prosecuted." (Citation

omitted; emphasis in original; internal quotation marks

omitted.) State v. Smith, 194 Conn. 213, 222 n.7, 479

A.2d 814 (1984).

Prior to adoption of §53a-189a, the act of video

voyeurism was not prohibited. In establishing new

criminal liability, the Connecticut Legislature was free to

define what privacy concerns would be protected and

which would not. The court recognizes that its

construction of this statutory element may leave some,

perhaps many, troubled by the limitations [*18] of

§53a-189a. Such concerns may well fuel future

development of the law through the legislative process.

Such concerns do not permit the court to deviate from

the principles by which criminal liability must be

determined.

Having considered the issue from all possible

perspectives, the court concludes that the definition

stated above for the statutory language is correct.

Pursuant to the stipulation of the state and the

9 That exception was silent on this point and the court has no reason to believe it involved a person in plain view.

10 The court notes [*16] that, by contrast, statutes adopted in other jurisdictions have chosen to clearly distinguish between

a subject's consent to be viewed while disrobed and consent to being photographed. See e.g., VT. STAT ANN. tit. 13

§2605(a)(3) (2013) ("'Circumstances in which a person has a reasonable expectation of privacy' . . . includes circumstances in

which a person knowingly disrobes in front of another, but does not expect nor give consent for the other person to photograph,

film, or record his or her intimate areas").

11 See Remarks of Representative Lawlor: "And I think if the person actually making the tape was another participant in

whatever activity was being tape recorded, it would not met the standards set out in the statute." 42 H.R. Proc., Pt 10, 1999

Sess., p. 3505.
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defendant, the court has reviewed the affidavit in

question and finds that the affidavit fails to state any

factual basis on which the court can find the crimes

alleged to have occurred while the subjects of the

depictions were not in plain view of the defendant at the

time the depictions were taken. Accordingly, the motion

to dismiss is granted. Leave of court is freely given to

the state to appeal this decision.

WILLIAM WENZEL

JUDGE OF THE SUPERIOR COURT
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States District Court for the Western District of New

York (John T. Curtin, Judge), granting the plaintiff's

motion for summary judgment and denying the

defendants' motion for summary judgment in an

interpleader action to determine the entitlement to

money seized by the United States Customs Service

from defendant Romano. The district court held that the

United States was entitled to the disputed fund under

the federal rule of first-in-time priority among liens. We

agree with the district court that the United States has

the dominant claim to the fund for substantially the

reasons stated by the district court. The district court

also rejected defendant Romano's equitable arguments

for abatement of interest and penalties on his unpaid

taxes. Without expressing a view on the merits of these

arguments, we conclude that this Court is not the proper

forum for consideration of such a request for abatement.

We therefore conclude that the arguments were not

properly before the district court, and that they are not

properly before this Court.

United States v. New York State Dep't of Taxation &

Fin., 138 F. Supp. 2d 392, 2001 U.S. Dist. LEXIS 4836

(W.D.N.Y., 2001)

Disposition: Affirmed.

Case Summary

Procedural Posture

Appellee United States brought an impleader action to

determine entitlement to substantial funds seized from

appellant claimant, based on the claimant's failure to

declare the currency at an international border. The

claimant and appellant attorney of the claimant appealed

the judgment of the United States District Court for the

Western District of New York which granted the United

States' claim to all of the funds under its tax lien.

Overview

After the United States' seizure of the funds, which were

the claimant's illegal gambling winnings, the claimant

prevailed in subsequent forfeiture and criminal actions.

The United States contended that its lien for the

claimant's unpaid taxes on the gambling winnings, and

the subsequent penalties and interest, extended to

more than the amount of the funds. The claimant argued

that the tax lien was inequitable since it was the seizure

of the funds that prevented the claimant from paying his

taxes, and the attorney maintained that his attorney's

lien against the funds had priority over the tax lien. The

appellate court held that, even though the funds were

wrongfully seized, and even though interest accrued on

the funds at a rate lower than that for tax penalties and

interest, the United States' tax lien had priority and

entitled the United States to the full amount of the funds.

Despite the apparent inequity, the court lacked authority

to provide any equitable relief and, since the attorney's

successful defense of the forfeiture action resulted in no

tax benefit to the United States, the attorney's lien did

not qualify for the exception to the priority of the tax lien.

Outcome

The judgment granting the United States' claim to the

seized funds was affirmed.

Counsel: ELLEN PAGE DELSOLE, Tax Division,
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Judges: Before: SACK, KATZMANN, and B.D.

PARKER, JR., Circuit Judges.

Opinion by: SACK

Opinion

[*75] SACK, Circuit Judge:

Defendants Glenn H. Ripa and Benedetto Romano

appeal from a decision of the United States District

Court for the Western District of New York (John T.

Curtin, Judge) granting summary judgment to theUnited

States in an interpleader action brought by the United

States to determine rights among the parties to a fund in

the amount of $ 491,236.69. The fund comprises $

359,500 inUnited States currency that theUnited States

Customs Service seized from Romano on November

18, 1983, when Romano attempted to carry it across

the border into Canada without completing the required

currency reporting form, plus interest since paid by the

government thereon. Pursuant to the currency reporting

statute, the United States sought civil forfeiture of the

sum. The suit was suspended while the government

brought an unsuccessful criminal prosecution against

Romano for tax evasion. Finally, in 1998, some fifteen

years after the [**3] seizure, Romano prevailed against

the government in the civil forfeiture suit. Because of

several tax liens against Romano totaling over $ 1.5

million, including a lien on the taxes assessed on the

currency seized in 1983, the district court ordered the $

359,500 plus interest deposited with the clerk of the

district court. The court permitted the government to

bring a suit in the nature of an interpleader to effect the

proper distribution of the fund.

The basic principle governing cases assessing the

priority of federal tax liens is "first in time, first in right."

The government, which created a lien on the sumon the

same day it was seized in 1983, therefore asserts a

right to first priority in the distribution of the money.

Because the interest and penalties on the taxes owed to

the government by Romano now exceed the total

amount in the fund, the government asserts a claim to

the entire fund. Ripa, Romano's attorney, asserts a

contrary claim to approximately one-third of the fund, as

a contingency-fee payment for his representation of

Romano in the forfeiture proceeding. Ripa contends

that his [*76] attorney's lien has "superpriority" over the

government's tax lien under a provision [**4] of the

Internal Revenue Code (the "Code" or "Tax Code") that

allows certain attorneys' liens to take priority over prior

government liens. See 26 U.S.C. § 6323(b)(8). In

response, the government argues that section

6323(b)(8) does not apply here because the provision

contains an exception to attorney's lien superpriority in

cases involving a "judgment . . . of a claim or of a cause

of action against the United States." Id. Because we

agree with the government that that exception applies

here, we conclude that section 6323(b)(8) is

inapplicable. Ripa therefore has no basis for asserting

priority over the prior government tax lien.

Because the government's claim far exceeds the

amount deposited by the government in the interpleader

action, we affirm the district court's grant of summary

judgment to the government and order disbursement of

the fund to the government pursuant thereto. Romano

argues that we should employ equitable principles to

deny the government interest and penalties on the

taxes assessed against him in 1983. TheCode provides

avenues for the abatement of interest and penalties,

some of whichmay remain open to Romano. But if there

is a road to relief [**5] for Romano, it lies through the

Internal Revenue Service ("IRS") and the Tax Court in

the first instance, not through Article III courts such as

the district court and this Court of Appeals.

The defendants characterize their travails as

"Kafkaesque." Appellants' Br. at 27. Our rehearsal of

the facts in some detail below tends to support that

view. The United States Customs Service wrongfully

seized a large sum of money from Romano, which he

allegesmade it impossible for him to pay taxes he owed

the IRS on those funds. Although the government paid

interest on the seized money, it did so at a rate so low in

comparison to the penalties and interest the IRS was

charging him on the unpaid taxes that, ultimately, the

amount Romano owed the government in taxes and

interest on the fund far exceeded the amount in the

fund. Meanwhile, the civil proceedings over title to the

seized funds were delayed by related criminal

prosecutions, which also eventually proved meritless.

When Romano finally prevailed in the civil suit over the

seized currency, his money been eaten up by taxes and

penalties on it that, he says, he could not have paid

because the government had wrongfully seized his
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money. We conclude, nonetheless, [**6] that Romano

has not presented us, as anArticle III court, with a legal

basis upon which to deliver him from these

circumstances.We are nomore able to relieve Romano

of the absurdity of his situation than we are able to

relieve Kafka's Joseph K of the absurdity of his. See

Franz Kafka, The Trial (Willa & Edwin Muir, trans.,

Alfred A. Knopf, rev. ed. 1992).

BACKGROUND

The parties have stipulated to the facts as set forth in

two prior district court opinions, United States v.

$359,500 in United States Currency, 645 F. Supp. 638

(W.D.N.Y. 1986) ("$ 359,500 I"), and United States v.

$359,500 in United States Currency, 25 F. Supp. 2d 140

(W.D.N.Y. 1998) ("$ 359,500 II"), for the purposes of

this appeal.

The Seizure

United States law does not prohibit the transportation of

United States funds abroad. It does require that

transportation of funds above a threshold amount be

reported to the government for informational purposes.

31 U.S.C. § 5316.

OnNovember 17, 1983, Benedetto Romano drove from

Buffalo, NewYork, across thePeaceBridge intoOntario,

Canada. [*77] The trunk of his car contained $ 359,500,

[**7] the proceeds of wildly successful, albeit illegal,

gambling activities. $ 359,500 II, 25 F. Supp. 2d at 141,

142-44. 1 Romano was questioned by a Canadian

Customs official at the primary customs inspection site.

Then, for reasons that were not established at trial,

Romano was referred to a secondary inspection site. $

359,500 I, 645 F. Supp. at 639. The second Canadian

Customs official askedRomano to open his trunk, which

Romano did. The official found bags containing

thousands of dollars in United States currency. $

359,500 II, 25 F. Supp. 2d at 142. The official asked

Romano if he had declared this money before leaving

the United States, and Romano acknowledged that he

had not. Id. at 142-43. The official then called United

States Customs officials to inform them of the situation

and ordered Romano to return to the United States. Id.

at 143.

After recrossing the bridge, Romano was stopped and

[**8] questioned by a United States Customs official.

Id. Romano initially said he was carrying $ 30,000 to $

35,000, but eventually admitted to having over $

300,000 in cash. Id. He then completed a currency

reporting form, Form 4790, and a baggage declaration

form, Form 6059-B, printed in Italian, on which he

acknowledged carrying more than $ 5,000 -- the

minimumamount hewas required to report. Id.Arecords

check indicated that Romano had not completed a

currency reporting form prior to leaving the United

States, as required by 31 U.S.C. § 5316(a). $ 359,500

II, 25 F. Supp. 2d at 143. 2 [**9] Customs agents

therefore seized Romano's $ 359,500 in currency

pursuant to 31 U.S.C. § 5317(b), which authorized the

forfeiture of any monetary instrument transported

without the filing of a currency report. 3

The Tax Lien on the Seized Currency

1 To this day, it is unclear why Romano chose to take his winnings for a ride.

2 31 U.S.C. § 5316 currently provides:

(a) Except as provided in subsection (c) of this section, a person or an agent or bailee of the person shall file a

report under subsection (b) of this section when the person, agent, or bailee knowingly--

(1) transports, is about to transport, or has transported, monetary instruments of more than $ 10,000 at one

time--

(A) from a place in the United States to or through a place outside the United States; or

(B) to a place in the United States from or through a place outside the United States; or

(2) receives monetary instruments of more than $ 10,000 at one time transported into the United States from or

through a place outside the United States.

31 U.S.C. § 5316(a). In 1983, the statute required travelers to report amounts over $ 5,000. $ 359,500 II, 25 F. Supp.

2d at 144 n.3.

3 Section 5317 then provided:
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Later that day, the IRS made a termination assessment

against Romano for $ 169,973 in income [**10] tax,

based upon the $ 359,500 in cash that he had been

carrying. See United States v. Romano, 938 F.2d 1569,

1570 (2d Cir. 1991).

[*78] A termination assessment [under 26 U.S.C. §

6851] informs the person notified that his or her tax

year is terminated as of a certain date and calculates

the income tax due. The resulting tax liability

becomes due immediately, and the IRS files a tax

lien to secure payment of the tax debt. The IRS

uses a termination assessment when it discovers

that a person possesses an inappropriate amount

of cash presumed to be taxable income from a

previously undisclosed source and it fears that the

collection of taxes may be thwarted if the person

puts the cash or herself beyond the government's

reach. The filing of a termination assessment does

not relieve the taxpayer of her obligation to prepare,

sign, and file a true and correct income tax return

for that year.

Id. at 1570-71. 4 Because the tax liability determined in

a termination assessment is due immediately, 26

U.S.C. § 6851(a)(1), the IRS promptly sent a notice of

levy to the Customs Service and filed a [**11] notice of

a federal tax lien with the Erie County Clerk in Buffalo.

Romano never filed a federal tax return for 1983. See

United States v. New York State Dep't of Taxation and

Finance, 138 F. Supp. 2d 392, 394 (W.D.N.Y. 2001)

("NYSDTF").

In November [**12] 1989, the United States filed suit in

the United States District Court for the Eastern District

of New York seeking to reduce the 1983 termination

assessment to judgment. On December 14, 1990, the

district court granted summary judgment to the United

States in the amount of $ 169,981 plus statutory interest.

United States v. Romano, 1990 U.S. Dist. LEXIS

17972, No. CV-89-3862 (E.D.N.Y. Dec. 14, 1990). We

affirmed, United States v. Romano, 963 F.2d 1521 (2d

Cir. 1992) (table), and the Supreme Court denied

certiorari, Romano v. United States, 506 U.S. 864, 121

L. Ed. 2d 131, 113 S. Ct. 187 (1992).

The Civil Forfeiture Action

Meanwhile, in 1984, the United States brought a civil

action against Romano in the United States District

Court for the Western District of New York -- the scene

of the seizure and the tax lien -- seeking forfeiture of the

seized currency pursuant to 31 U.S.C. §§ 5316(a) and

5317(b). On September 29, 1986, the district court

denied the government's petition for forfeiture, holding

that civil forfeiture under section 5316 requires a

defendant to have actual knowledge of the currency

reporting requirements, and that insufficient [**13]

evidence supported the conclusion that Romano had

such knowledge. $ 359,500 I, 645 F. Supp. at 641-43.

On appeal, we disagreed, holding that actual knowledge

….

b) Amonetary instrument being transported may be seized and forfeited to the United States Government when a

report on the instrument under section 5316 of this title has not been filed or contains a material omission or

misstatement. A monetary instrument transported by mail or a common carrier, messenger, or bailee is being

transported under this subsection from the time the instrument is delivered to the United States Postal Service,

common carrier, messenger, or bailee through the time it is delivered to the addressee, intended recipient, or agent

of the addressee or intended recipient without being transported further in, or taken out of, the United States.

31U.S.C. § 5317(b), quoted in $ 500 I, 645 F. Supp. at 641 n.2. This subsection was relettered in the 1984 amendments;

it is now subsection "c." There are no relevant substantive changes. Id.

4 Section 6851 provides:

If the Secretary finds that a taxpayer designs quickly to depart from the United States or to remove his property

therefrom, or to conceal himself or his property therein, or to do any other act . . . tending to prejudice or to render

wholly or partially ineffectual proceedings to collect the income tax for the current or the immediately preceding

taxable year unless such proceeding be brought without delay, the Secretary shall immediately make a

determination of tax for the current taxable year or for the preceding taxable year, or both, as the case may be, and

notwithstanding any other provision of law, such tax shall become immediately due and payable.

26 U.S.C. § 6851(a)(1)
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of the reporting requirements is not a necessary

condition for civil forfeiture, but that the Due Process

Clause of the Fifth Amendment requires that a claimant

have at least constructive knowledge of the

requirements. United States v. $ 359,500 in United

States Currency, 828 F.2d 930, 934, 935 (2d Cir. 1987).

We remanded the case for a determination of whether

Romano had such constructive knowledge. Id. at 936.

[*79] Before the district court could rule on the remand,

the proceedings were interrupted by a criminal action

brought by the government against Romano for tax

evasion. During the extended pendency of the criminal

prosecution, in which Romano was convicted but the

conviction was overturned on appeal, Romano, 938

F.2d at 1574, the district court granted a stay of the civil

proceedings because Romano refused to answer

pertinent questions during his deposition, citing his Fifth

Amendment right to avoid self-incrimination, $ 359,500

II, 25 F. Supp. 2d at 141. [**14]

On May 27, 1997, after the criminal proceedings had

concluded, the district court held a bench trial on the

issue that we had remanded some ten years previously:

whether Romano had constructive knowledge of the

currency reporting requirements back in 1983, when he

transported the currency across the border. Id. at 142.

After further briefing, the court concluded that Romano

had no such knowledge. Id. at 145. 5 The district court

therefore ordered judgment in favor of Romano.

The Interpleader Action

In the civil forfeiture action, [**15] the district court

granted judgment in favor of Romano, but did not award

the disputed money to him. Instead, on January 28,

1999, the court issued an order allowing an interpleader

action so that the interested parties could litigate their

rights to the fund -- the amount of the seized currency

plus interest paid on it by the government -- totaling $

491,236.69. NYSDTF, 138 F. Supp. 2d at 394-95. The

court directed that the money be deposited with the

Clerk of Court of the United States District Court for the

Western District of New York. Id. at 395.

The IRS, the New York State Department of Taxation, 6

and Glenn H. Ripa, Romano's attorney, all asserted

claims to the fund. The IRS asserted a claim to the fund

based on its 1983 tax lien, originally for $ 169,973 in

taxes, and valued in 2001 at over $ 750,000 because of

interest and penalties. Id. at 395. Ripa appeared pro se

before the district court in the interpleader action to

assert a right to payment for his legal services. 7 Id.Ripa

alleged that he has a statutory attorney's lien with

superpriority status over the federal tax lien pursuant to

26 U.S.C. § 6323(b)(8) [**16] . Ripa's contention is that,

based on his fee arrangement with Romano, he is

entitled to one-third of the $ 491,236.69. Ripa thus

claims $ 156,245.56 of the fund -- one-third of the fund

less $ 7,500, the amount of a retainer already paid by

Romano. Before the district court, Ripa and Romano,

and the IRS, filed cross-motions for summary judgment.

NYSDTF, 138 F. Supp. 2d at 393. [*80] The State did

not oppose Ripa and Romano's motion, acknowledging

that the State's claim is subordinate to the federal

income-tax claim. Id.

[**17] The district court granted the United States's

motion for summary judgment on the basis of the priority

of its tax lien. Id. at 396-97, 401. It rejected Ripa's claim

under 26 U.S.C. § 6323(b)(8), which provides for

superpriority for attorneys' liens except in cases

involving a "judgment . . . of a claim or of a cause of

action against the United States." The court reasoned

that the judgment for Romano in the forfeiture action

was a judgment of a claim against the government

within the meaning of 26 U.S.C. § 6323(b)(8), and thus

that Ripa's claim was not entitled to superpriority status.

NYSDTF, 138 F. Supp. 2d at 401. The district court also

rejected Romano's equitable arguments for abatement

of interest and penalties on his unpaid taxes. Id. at 402.

5 The court further concluded that even if constructive knowledge had been established, forfeiture of the entire sum would

violate the Excessive Fines Clause of the Eighth Amendment. Id. at 147-48 (citing United States v. Bajakajian, 524 U.S. 321,

339-340, 141 L. Ed. 2d 314, 118 S. Ct. 2028 (1998)). In other words, the court held that payment of more than $ 350,000 for

failing to complete a routine informational form would be excessive. Id.

6 NewYork State has also docketed tax warrants against Romano. The state warrants, which were docketed with the Queens

County Clerk, comprise one filedMarch 23, 1994, in the amount of $ 48,549.15; two filed onDecember 30, 1997, in the amounts

of $ 22,296.14 and $ 98,040.07; and one docketed on September 25, 1998, in the amount of $ 4,787.88. Id. at 394 n.3.

7 Murray Appleman represented Romano for most of the proceedings described above. Id. at 395. After Mr. Appleman's

death, Romano retained Ripa on August 28, 1995. Id. Romano and Ripa agreed on a one-third contingency-fee arrangement,

which was later modified to include a $ 7,500 advance payment. Id.
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Romano and Ripa appeal; the State of New York does

not.

DISCUSSION

I. Standard of Review

We review a district court's grant of summary judgment

de novo. Marvel Characters, Inc. v. Simon, 310 F.3d

280, 285 (2d Cir. 2002). Summary judgment is

appropriate only if "there is no genuine issue as to any

material fact [**18] and . . . the moving party is entitled

to a judgment as a matter of law." Fed. R. Civ. P. 56(c);

Feifer v. Prudential Ins. Co. of Am., 306 F.3d 1202, 1208

(2d Cir. 2002).

II. The Priority of the Liens

Federal law determines the relative priority of a federal

tax lien.United States v. Equitable LifeAssurance Soc'y

of the United States, 384 U.S. 323, 328, 330, 16 L. Ed.

2d 593, 86 S. Ct. 1561 (1966); United States v. Mc-

Combs, 30 F.3d 310, 321 (2d Cir. 1994). Federal law

follows the common law rule that a lien "first in time is

the first in right." United States v. City of New Britain,

347 U.S. 81, 85, 98 L. Ed. 520, 74 S. Ct. 367 (1954)

(internal quotation marks omitted); see also McCombs,

30 F.3d at 321. It is undisputed that the IRS "Notice of

Federal Tax Lien," filed November 18, 1983, was the

first lien filed with respect to the fund at issue in this

litigation. The IRS's lien therefore has priority under the

first-in-time rule. Unless the defendants can identify an

applicable exception or overriding principle, then, the

fund must be released to the government.

Ripa asserts that his attorney's [**19] lien has priority

over the federal tax lien under a statutory exception to

the first-in-unfair, he argues, for one branch of the

government to charge him to grant relief from whatever

unfairness may be prescribed by the time rule: the

Code's provision for superpriority of some attorneys'

liens, 26 U.S.C. § 6323(b)(8). 8 Section 6323(b)(8) was

established by the Federal Tax Lien Act of 1966, "the

first comprehensive revision and modernization of the

provisions of the internal revenue laws concerned with

the relationship of Federal tax liens to the [*81] interests

of other creditors." H.R. Rep. No. 1884, at 1 (1966). The

Act's amendments to the Code created superpriority for

various creditors, such asmechanics, on the theory that

the work of these creditors was "likely to add to the

value of the property" to the ultimate benefit of the

government. Id. at 6. Similarly, theAct added a provision

establishing superpriority for attorneys' liens under

certain circumstances. 26 U.S.C. § 6323(b)(8).

Specifically, section 6323(b)(8) provides that an existing

federal tax lien will not be valid

with respect to a judgment or other amount in

settlement of a claim or of a cause of action, as

against an attorney who, under local law, holds a

lien upon or a contract enforceable [**20] against

such judgment or amount, to the extent of his

reasonable compensation for obtaining such

judgment or procuring such settlement . . . .

Id. Ripa argues that under this provision he is entitled

superpriority for his reasonable fees accrued during his

successful defense of Romano in the forfeiture action.

[**21] But section 6323(b)(8) contains an exception to

the superpriority of attorneys' liens:

This paragraph shall not apply to any judgment or

amount in settlement of a claim or of a cause of

action against the United States to the extent that

the United States offsets such judgment or amount

against any liability of the taxpayer to the United

States.

Id. The question, then, is whether the forfeiture suit

resulted in a "judgment . . . of a claim or of a cause of

action against the United States" within the meaning of

section 6323(b)(8). Ripa argues that, because a federal

district court has determined that the money was

wrongfully seized from Romano, the money was at all

times Romano's and never belonged to the United

States, and the judgment was therefore not "against the

United States."

8 For the purposes of this discussion, we assume without deciding that Ripa has satisfied the following conditions that courts

have identified for the application of section 6323(b)(8): "(1) that a fund was created out of a judgment or settlement of a claim;

(2) that local law would recognize the existence of a lien; and (3) that the amount of the lien reflects the extent to which [the

lawyer's] efforts 'reasonably contributed to the award.'" See Markham v. Fay, 1993 WL 160604, at *6, 1993 U.S. Dist. LEXIS

6486, at *19 (D. Mass. May 5, 1993) (citations omitted); accord NYSDTF, 138 F. Supp. 2d at 397. We also need not and do not

address the question, raised by the government, whether Ripa has properly assessed the sum that he would be owed from the

fund, were section 6323(b)(8) to apply.
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Ripa's argument finds support in a decision by the

United States District Court for the District of

Massachusetts, United States v. Murray, 963 F. Supp.

52 (D. Mass. 1997). The Murray court reasoned that a

successful defense against a currency forfeiture action

by the United States does not result in a judgment

"against the United States" within the meaning of [**22]

section 6323(b)(8) because "the money belonged to

[the defendant] all along." Id. at 56. The return of the

money thus does not "require the United States to

remove any money from its coffers." Id. Two other

district courts in addition to the district court in this

action, however, have considered the question and

held otherwise. See United States v. $ 319,820.00 in

United States Currency, 634 F. Supp. 700, 704 & n.5

(N.D. Ga. 1986); Brooks v. United States, 271 F. Supp.

671, 674 (E.D. Ky. 1967).

Statutory analysis begins with the plain meaning of the

statute. Natural Resources Defense Council, Inc. v.

Muszynski, 268 F.3d 91, 98 (2d Cir. 2001). If the text of

a statute is ambiguous, then we must construct an

interpretation consistent with the primary purpose of the

statute as a whole. Connecticut ex rel. Blumenthal v.

U.S. Dep't of Interior, 228 F.3d 82, 89 (2d Cir. 2000),

cert. denied, 532 U.S. 1007, 149 L. Ed. 2d 657, 121 S.

Ct. 1732 (2001).

The plain language of section 6323(b)(8) does not

supply a clear answer to the question before us. As

noted above, we understand the [**23] question to be

whether a judgment for the defendant in a forfeiture suit

brought by the government is a "judgment . . . of a claim

or of a cause of action against the United States." This

language contains several ambiguities. The phrase

"against the United States" could modify "judgment,"

"claim," "cause of action," or some combination of the

[*82] three, while each of the terms has more than one

possiblemeaning. The district court interpreted "against

the United States" to modify "judgment" -- asking

whether "the return of the seized funds constitutes a

'judgment against the United States,'" NYSDTF, 138 F.

Supp. 2d at 400 -- and answered the question in the

affirmative. Though we disagree with the district court's

construction of the statutory language, we are unable to

resolve the ambiguity in the language, and we therefore

interpret the statute in accordance with its purpose.

[**24] We conclude that the statute does not give

superpriority to the attorney's lien Ripa asserts.

As noted, the district court's formulation of section

6323(b)(8) implies that the prepositional phrase "against

the United States" modifies "judgment." NYSDTF, 138

F. Supp. 2d at 400. But the phrase "against the United

States" must modify "claim or . . . cause of action"

because the words "judgment" and "amount" are

established as equivalents in the later phrase "offsets

such judgment or amount." 9 Thus, "judgment" is

opposed to "amount in settlement," and the entire

phrase might be aptly punctuated as follows: "this

paragraph shall not apply to any judgment [--] or amount

in settlement [--] of a claim or of a cause of action

against the United States." The key question here is

therefore properly framed as whether the suit is one

involving an award resulting from a "claim or . . . cause

of action against the United States."

Even under our reframing of the provision, the plain

language remains ambiguous. On the one hand, a

"judgment . . . of a claim or of a cause of action against

the United States" could encompass the [**25] result in

a forfeiture suit, such as Romano's, in which the

taxpayer and the government were hostile parties in a

lawsuit styled as a proceeding against the money itself.

On the other hand, the scope of a "judgment . . . of a

claim or of a cause of action against the United States"

might be limited to those suits in which a taxpayer

brings an action against the United States as the

defendant to assert a claim to property owned by the

UnitedStates. These two readings -- and perhaps others

-- are possible because the terms "claim," "cause of

action," and "against" all have multiple meanings. For

example, "claim" and "cause of action" have overlapping

meanings, including a right to something and a demand

or suit filed in pursuit of something. 10 [**27] Moreover,

if we read "against" as [*83] merely hostile or adverse,

9 And, of course, one meaning of "judgment" is "an obligation (as a debt) created by decree of a court." Webster's New

International Dictionary 1223 (3d ed. 1981).

10 The first three definitions of "claim" in Black's Law Dictionary display both meanings:

1. The aggregate of operative facts giving rise to a right enforceable by a court . . . .

2. The assertion of an existing right; any right to payment or to an equitable remedy, even if contingent or

provisional . . . .
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then the phrase "against the United States"

encompasses any action in which the United States is

an adverse party. 11 But we could also read "against the

United States" to connote an active challenge to

governmental action or property, 12 rather than an

attempt, as here, simply to reacquire one's own property,

by defending against a claim to that property asserted

by the government. [**26] Because the plain language

of the provision is thus ambiguous, we turn to its purpose

to try to give the appropriate meaning to its words.

In contrast to its plain language, the purpose of section

6323(b)(8) seems clear. As the district court cogently

observed:

The primary purpose of the statute was to "collect[]

taxes, not bestow[] [**28] benefits on attorneys."

Montavon v. United States, 864 F. Supp. 519, 523

(E.D. Va. 1994) (quotingHill, Christopher & Phillips,

P. C. v. United States Postal Service, 535 F. Supp.

804, 810 18 (D.D.C. 1982)). "Congress intended §

6323(b)(8) to encourage attorneys to bring suits

and obtain judgments that would put their clients in

a position to be better able to pay their tax liabilities."

United States v. McGaughey (In re McGaughey),

[1999 WL 282780, at *2, 1999 U.S. Dist. LEXIS

4600, at *6 (S.D. Ill. 1999)]. Consequently, "the

attorney receives no protective consideration for

his efforts on behalf of a client with a tax liability if

the funds to satisfy that liability are going to come

from a judgment against the Government." Hill,

Christopher, 535 F. Supp. at 809.

NYSDTF, 138 F. Supp. 2d at 401. When a lawyer

represents a taxpayer against a party other than the

government, the lawyer is working to reach a result that

will, if successful, enlarge the amount of funds available

to the government to satisfy its tax claim. The lawyer is

then probably acting in the government's best interests.

[**29] If the lawyer cannot be paid out of the amount

collected, however, he or she is unlikely to pursue the

claim in the first place and the government is, potentially,

thatmuch the poorer. If the lawyer represents a taxpayer

whose interests are adverse to the government,

however, the funds available to the government will not

be enhanced by the lawyer's services.

3. A demand for money or property to which one asserts a right . . . .

4. An interest or remedy recognized at law; the means by which a person can obtain a privilege, possession, or

enjoyment of a right or thing; CAUSE OF ACTION.

Black's Law Dictionary 240 (7th ed. 1999). The first two definitions of "claim" inWebster's New International Dictionary

present two meanings that parallel those offered in Black's. The first definition includes the phrases "an authoritative or

challenging request: DEMAND" and "a demand for compensation, benefits, or payment."Webster's New International

Dictionary 414 (3d ed. 1981). By contrast, the second definition of "claim" is simply "a privilege to something: RIGHT."

Id.

As apparent from the fourth definition of "claim" in Black's, "cause of action" may be synonymous with "claim"; it also maymean

the basis of a lawsuit or the lawsuit itself:

1. A group of operative facts giving rise to one or more bases for suing; a factual situation that entitles one person

to obtain a remedy in court from another person; CLAIM . . . .

2. A legal theory of a lawsuit . . . .

3. Loosely, a lawsuit.

Black's Law Dictionary 214 (7th ed. 1999).

11 The first definition of "against" inWebster's New International Dictionary is "directly opposite: in front of: FACING," and the

fourth definition is perhaps a figurative version of the first: "in opposition or hostility to."Webster's New International Dictionary

39 (3d ed. 1981). The first example given for that third definition indicates that either party may initiate the opposition: "stood

steadfast [against] alumni pressure." Id. (citation omitted).

12 The Oxford English Dictionary offers the following under its twelfth definition of "against": "c. to be against: to be opposed,

unfavourable; the opposite of for, in favour of. Especially in [the] phrase against the government, opposed to the established

view, rulers, etc."Oxford English Dictionary (2d ed. 1989), available at http://dictionary.oed.com (last visited February 7, 2003).
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In light of the purpose of section 6323(b)(8), then, we

see no reason to read "a judgment . . . of a claim or of a

cause of action against the United States" to exclude

the monetary award in the forfeiture suit, in which

Romano and the United States had adverse claims to

the disputed fund. Thus, the exception to superpriority

of attorneys' liens in judgments of claims against the

United States applies to Ripa's lien for his fees incurred

when defending [*84] Romano's claim to his money in

the forfeiture action. 13

[**30] Ripa also argues that the exception to section

6323(b)(8) does not apply here because the government

has no right to offset in this case.As the Supreme Court

has explained, the right to offset, or "set-off," is the right

to "strike a balance between the debts and credits of the

government." United States v. Munsey Trust Co., 332

U.S. 234, 240, 91 L. Ed. 2022, 67 S. Ct. 1599, 108 Ct.

Cl. 765 (1947). Ripa argues that the government cannot

offset in this case because the common law of offset

requires "mutuality" between the countervailing claims,

citing Lines v. Bank ofAmerica National Trust & Savings

Association, 743 F. Supp. 176 (S.D.N.Y. 1990), for the

proposition that "mutuality is not present when the

creditor has no debt to off-set against the debtor except

the liability for the wrongful conversion," id. at 183. Ripa

contends that, because the government's seizure of his

money was wrongful, the government has no right to

offset, and section 6323(b)(8) does not apply. But Ripa

has cited no cases that apply the idea of "mutuality" to

offsets between a private party and the government,

rather than between two private parties. And we have

held that [**31] the United States has the right to offset

a fine and interest thereupon against an order to return

seized currency. Ikelionwu v. United States, 150 F.3d

233, 239 (2d Cir. 1998). Reading section 6323(b)(8) in

light of the statute's purpose of maximizing federal

revenue, we therefore see no reason to conclude that

Congress intended to circumscribe the government's

ability to offset based on equitable principles applied to

private creditors under common law. 14

We conclude that the district court correctly held that

Ripa can assert no priority on behalf of his attorney's

lien over the federal tax liens under section 6323(b)(8).

III. Romano's Arguments for Abatement of Interest

and Penalties

Romano does not challenge his liability for unpaid taxes.

[**32] He questions only the interest and penalties

assessed against him. He argues for relief on equitable

grounds and also on the basis of several provisions of

the Code. Romano's equitable argument is that the

government receives an unjust windfall from its illegal

seizure if he has to pay interest and penalties on the

money that was seized. He argues that it is unfair for the

government to charge a higher rate of interest on unpaid

taxes than it pays him on the seized funds. Romano

also contends, without supporting evidence, that the

money seized by Customs was the only money with

which he could have paid the taxes assessed against

him. It is therefore interest and penalties on taxes that

another branch of the government deprived him of the

ability to pay. But Congress has not given us general

equitable powers [*85] Tax Code or other federal

statutes. 15 The different rates of interest applied to

money held by the government and money owed to the

government are set by statute, and we are not at liberty

to change them. We also have no power to grant relief

by [**33] analogy to inapplicable provisions of theCode.

13 Ripa also contends that the attempted forfeiture in this case was a fine, that fines are a form of punishment, and that their

return is therefore not a judgment against the government. We see nothing in the text or purpose of section 6323(b)(8) to

support this reason for exempting forfeiture actions from the exception to superpriority for judgments in claims against the

government.

14 Because we hold that the government has properly asserted that its lien has priority over any attorney's lien asserted by

Ripa, we need not and do not address the government's argument that it has an independent right to offset against the fund.

15 Romano has not argued his case on constitutional grounds, but he does cite the Seventh Circuit case of United States v.

Pittman, 449 F.2d 623 (7th Cir. 1971), which refers to the Fifth Amendment. Pittman held that if the IRS effectively seizes a

taxpayer's property in satisfaction of a tax debt under 26 U.S.C. § 6331, but fails to sell the property promptly as required by 26

U.S.C. § 6335, then the taxpayer deserves credit against his tax liability under 26 U.S.C. § 6342 for the value of the property

at the time the IRS was statutorily required to sell the property. See 449 F.2d at 626-28. The facts and law of Pittman are thus

distant from this case. Because Romano has not properly presented us with a constitutional argument, we do not consider

whether the Constitution would afford him any relief.

In his discussion of Pittman, Romano also asserts that the district court had the authority to grant the relief he seeks because

"this is similar to a claim for refund case which [sic] statute of limitations starts to run from the time the tax is paid." Appellant's

Page 9 of 10
323 F.3d 73, *83; 2003 U.S. App. LEXIS 4438, **29

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JTW0-003B-S06F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JTW0-003B-S06F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JTW0-003B-S06F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8700-0054-42GJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8700-0054-42GJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8700-0054-42GJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3TC5-2GC0-0038-X09D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3TC5-2GC0-0038-X09D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31N8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-93X0-0039-X403-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-93X0-0039-X403-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31NN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31NT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31NT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5J0C-B7J0-001S-31P2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-93X0-0039-X403-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-93X0-0039-X403-00000-00&context=1000516


For example, Romano seeks relief based on provisions

of the Code allowing for interest netting -- i.e., the

cessation of interest on an underpayment of tax on the

date when an overpayment of tax is made. See 26

U.S.C. § 6621(d); see also id. §§ 6601(a), 6611(a).

Because this case involves no "overpayment" of taxes,

these provisions, by their plain language, do not apply

here.

[**34] As for Romano's alleged inability to pay his taxes

because of government action, Romano and the

government have identified someprovisions of theCode

setting out grounds for relief from penalties and interest.

But a request in a district court for relief from penalties

under 26 U.S.C. § 6651 16 [**35] must be preceded by

payment of the penalties and submission of a duly filed

refund claim to the IRS. 17 See 26 U.S.C. § 7422(a).

Romano has neither paid the penalties nor submitted a

refund claim. The grounds for abatement of unpaid

interest are limited and must begin with an application

for relief from the Secretary of the Treasury. See 26

U.S.C. § 6404(e). Romano has filed no such application.
18BecauseRomano's claims [*86] should be, or should

have been, brought to the IRS and the Tax Court in the

first instance, these claims were not properly before the

district court, and they are not properly before us.

[**36] We conclude, then, that the matter that we may

address in this interpleader action is limited to who has

the right to the money that has been paid into court. A

judgment by a federal district court correctly established

Romano's debt to the IRS of $ 169,981, plus statutory

interest, United States v. Romano, 1990 U.S. Dist.

LEXIS 17972, 1990 No. CV-89-3862 (E.D.N.Y. Dec. 14,

1990), aff'd, 963 F.2d 1521 (2dCir.) (table), cert. denied,

506 U.S. 864, 121 L. Ed. 2d 131, 113 S. Ct. 187 (1992),

and it is undisputed that that amount, together with

penalties, nowexceeds the amount of the fund. Because

we also agree with the district court that Ripa cannot

successfully claim priority over the federal tax lien under

section 6323(b)(8), we affirm the district court's

judgment that the fund should be released to the United

States.

With our conclusion that the government's claim to the

fund prevails, our task is complete.We do not doubt that

the question of whether it is right and just for the

government to obtain the money is an important one. It

is, however, a question for the IRS, the Tax Court, and

Congress. It is not before us on this appeal.

CONCLUSION

For the foregoing reasons, we affirm the [**37] judgment

of the district court.

Br. at 24. As discussed below, however, the district court and this Court both lack the power to grant relief by analogy to

inapplicable provisions of the Code.

16 Section 6651 permits relief from penalties where "it is shown that [the] failure [to pay taxes] is due to reasonable cause and

not due to willful neglect." 26 U.S.C. § 6651(a)(1). The requisite analysis for abatement of penalties involves detailed

examination of the taxpayer's financial situation in the relevant tax years, as well as the taxpayer's efforts to pay the taxes at

issue. See Fran Corp. v. United States, 164 F.3d 814, 816-17 (2d Cir. 1999); Glenwal-Schmidt v. United States, No. 77- 0902,

1978 WL 4527, at *3, 1978 U.S. Dist. LEXIS 16635, at *7-*8 (D.D.C. 1978).

17 There is some disagreement among courts as to whether a taxpayer must pay all of the penalties prior to filing the refund

claim that satisfies the requirements of section 7422. See, e.g., Carroll v. United States, 198 F. Supp. 2d 328, 345-47 (S.D.N.Y.

2001); Lefrak v. United States, No. 94 CIV. 7668, 1996WL420308, at *4-*6, 1996 U.S. Dist. LEXIS 10594, at *11-*18 (S.D.N.Y.

July 26, 1996). Because Romano has neither paid the penalties nor filed a refund claim, we need not and do not address this

issue.

18 Romano has argued that because the Secretary brought this interpleader action to determine the various claimants' rights

to the money, the Secretary gave the district court jurisdiction to determine the amount of the Treasury's interest in the money,

including the applicability of section 6404(e) to interest on the tax claim. We find this argument unpersuasive. Prior to 1996, we

noted favorably the "substantial authority for the view that interest abatement under section 6404(e)(1) is a discretionary form

of relief within the sole authority of the Commissioner and is thereby beyond the scope of judicial review." Bax v. Comm'r, 13

F.3d 54, 58 (2d Cir. 1993). Congress's decision in 1996 to add section 6404(h) to the Tax Code, authorizing the Tax Court to

review the Secretary's abatement decisions for "abuse of discretion," reinforces the view that section 6404(e) grants discretion

to the Secretary. Whatever review might eventually be available in this Court after the Secretary has had an opportunity to

exercise his discretion, we are sure that neither we nor the district court can pass on the question in the first instance.
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